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President of The Florida Ba 


Having the best is 
within your grasp. 


The Florida Bar has en- 
dorsed a credit card because 
we don't want you to settle 
for anything less than the 


best. You deserve... 

e A higher line of credit, 
up to $25,000 

e A bank that is 
always available, 24 
hours a day 

e Unmatched travel 
benefits including 


$1,000,000 in Common Carrier 
Travel Accident Insurance. 


MasterCard? is a federally registered Service Mark of 
MasterCard International, Inc., used pursuant to license. 
MBNA America? is a federally registered Service Mark of 


MBNA America Bank, N.A. 


APPLY TODAY! 


24 hours a day, 7 days a week 


1-800-847-7378, ext. 5000 


Be sure to use the priority code when calling: THVG. 


Y ! | wish to apply for the Florida Bar Gold MasterCard® card with 
es e all the benefits described above. Should my application for 


the Gold MasterCard card not be approved, this request constitutes my 
application for the Silver MasterCard, and | accept that on a periodic 

basis | may be considered for an automatic upgrade to the Gold 1 
MasterCard card at MBNA America's discretion. (Please print.) 


MOTHER'S MAIDEN NAME 


] MasterCard® 


Call now to apply, or if you prefer, 


HOW ENJOY THE 
VIEW FROM THE TOP. 


e No annual fee the first 
year ... just $36 there- 


after.+ 


e¢ Worldwide acceptance 
at over 8 million 


locations. 


The bottom line. 


The Florida Bar Gold 
MasterCard® card is far 
superior to just about any 
other card you may carry. 
The combination of 
economic superiority and 


personal benefits is outstanding. 
Try it for one full year without 
paying any annual fee and you'll 
be convinced. 


complete the application below and mail 
to: MBNA America, P.O. Box 15464, 
Wilmington, DE 19885-9440. 


(For use when you request special action taken on your account.) 
CURRENT CREDIT CARD ACCOUNTS 


Visa® 


= American Express® 


| have read this entire application, agree to its terms, and certify the information is correct. 


(Seal) 


NAME AS YOU WOULD LIKE IT TO APPEAR ON CARD 

BERGER 

ae 

FIRST MIDDLE INITIAL LAST APPLICANT'S SIGNATURE 


ADDRESS 


CITY 


STATE 


ZIP 


Date 


Use this section to request extra cards. If you wish an additional card issued to a co-applicant over 18 


HOME PHONE( 
ARE YOU: |Renting 
SOCIAL SECURITY # 


BUS.PHONE( =) 


years of age, complete the information below. 
CO-APPLICANT'S NAME AS YOU WOULD LIKE IT TO APPEAR ON CARD 


Own Buying Monthly PaymentS. 


DATE OF BIRTH 


RELATIONSHIP 


PRESENT EMPLOYER 


EMPLOYER 


MIDDLE INITIAL 


SOCIAL SECURITY # 


NATURE OF BUSINESS 


POSITION 


POSITION 


YEARS THERE 


ANNUAL 
SALARY $ 


*(Alimony, child support, or separate maintenance income need not be revealed if you do not wish it 


OTHER 
INCOME* $ 


SOURCE 


OTHER INCOME*$ 


WORK PHONE( 


YRS. THERE 


ANNUAL 
SALARY $ 


*(Alimony, child support, or separate maintenance income need not be revealed if you do not wish it 
considered as a basis of repayment.) 


considered as a basis of repayment.) 


PREVIOUS EMPLOYER 


| have read this entire application and agree to its terms, and understand that | will be jointly and 
severally liable for all charges on the account. 


(Seal) 


PREVIOUS ADDRESS 


(If less than 3 years at current employment.) 


x 
CO-APPLICANT'S SIGNATURE 


Date 


| (We) authorize MBNA America® to investigate any facts, or obtain and exchange reports regarding this 


(If at present address less than 3 years.) 


informed of each agency's name and address. 


_....8pplication or resulting account with credit reporting agencies and others. Upon request | (we) will be 


tAnnual $36G0ld; $20 Silver 


Grace Period For Repayment_ 


n At least 25 Days from 
(Fee waived first year) Of Balances For Purchases statement closing date 
Annual 16.9% Method of Computingthe Avérage Daily Balance 
Percentage Rate : ‘Balance for Purchases (including new purchases) 


Transaction Fee For Cash 
Advances, And Fees For 
Paying Late or Exceeding 
The Credit Limit 


Transaction Fee For Bank and ATM Cash Advances: 
2% of each Cash Advance, $2 Minimum, $25 Maximum; 
Transaction Fee For access check Cash Advances: 

1% of each Cash Advance, $2 Minimum, $10 Maximum.| 
Late Payment Fee: $15, Over-the-Credit-Limit Fee: $15. 


The information about the cost of the card described in this application is accurate as of 5/91. This information may have changed after that date. To find out what may have changed, call 1-800-847-7378, ext. 5000. 
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Break Through 
The Basic Issues. 


Getting to the facts in a construction claim is 
never easy. It involves serious digging. Usually by 
an objective, experienced third party. Someone 
who can analyze and interpret the facts. And tell 
you who did what, when, and where. Without 
pulling any punches. 

In construction claims, that’s Arkhon. 

Our professionals excel at developing your 
case, unearthing the facts to support your legal 
strategy. Our staff has years of experience in ana- 
lyzing technical issues and schedule delays, and 
in calculating loss of productivity and damages. We 
can also determine whether professional standards 
of practice have been observed, or ignored. 

Our experience in mediation, arbitration, 
alternative disputes resolution and litigation 
makes us the perfect partner at the bargaining 
table or on the expert witness stand. 

We’ve proven ourselves with leading law firms 
throughout the country. Worked successfully on 
projects of every description, from food processing 
plants to highways and bridges, from hotel casinos 
to prisons. 

We can do the job for you. 

Getting the facts on us is easier than getting to 


==" 404/381-9000 for a complete information package. 


We know the business.™ 


ee You know the law. 


THE | 
ARKHON Bldg. 300, 5300 Oakbrook Pkwy. 
Norcross, Ga. 30093 


CORPORATION 404/381-9000 
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rr a Corporate Headquarters: 1810 Chapel Avenue, Cherry Hill, N.J. 08002 * 609/663-7000 


Incorporating a new company is routine to you...It’s a very special day to your 


clients. Empire makes sure you get the professional look for that special day that 
impresses... 


Each Corporate Kit complies with the new corporation act and features: 


© Checklist ¢ Instructions © Work Sheets ® 8 Tab Dividers ® Stock Transfer Ledger ® 25% Rag Minutes ¢ 21 Certificates ¢ Padded 
Binder ® Slip Box ® Written Statements to Organize in Lieu of Minutes * Typewriter Spaced ¢ Buy-Sell Agreements © Indepen- 
dent Contractor Agreement © Employment Agreement ¢ Stock Subscription Agreement ¢ Indemnification of Officers and 
Directors Plan ® Death Benefit Plan ¢ IRC Election 248 Plan ¢ ‘‘S’’ Corporation formerly Sub ‘‘S’’ Plan ¢ Medical Plan © Voting 
Trust Plan ¢ Shareholders Minutes ¢ Directors Minutes © Annual Shareholders Minutes ¢ Power of Attorney Form ¢ Special 
Power of Attorney Form ¢ Shareholders Notice of Waiver ® Directors Notice of Waiver ¢ Officers Notice of Waiver 
© Shareholder Proxy ® Application for Sales and Use Tax ® Application for Employer ID Number ¢ Pre-printed Envelopes for 
Both Applications ¢ Election by Small Business Corporation (Form 2553) © State Unemployment Status Application. 


Call us today, you’Ill be impressed too. 
MPIRE 


CORPORATE KIT COMPANY 1-800-4 52 -402 a 
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LETTERS 


Adds Point 

I'd like to add a small point to David 
Weisman’s excellent article, “Negotiat- 
ing Commercial Leases,” in your May 
issue. 

When representing a landlord, it is 
important to get a personal guarantee 
not only from the principals of the 
tenant, but also from their spouses. 
That way a judgment can be obtained 
against both husband and wife, and 
assets in both names can be reached to 
satisfy the judgment. 


FREDERIC J. COHEN 
West Palm Beach 


Disagrees with Conclusion 

The partial contingency fee award 
article (“Attorneys’ Fee Awards in Par- 
tial Contingency Situations,’ May 1991) 
submitted on behalf of the Young Law- 
yers Division was instructive. However, 
I disagree with the conclusion of the 
authors that the confusion they per- 
ceive is a cause for seeking legislative 
guidance. 

First of all, the legislature more often 
dictates than guides. As statutory law 
becomes increasingly complex, it does 
not necessarily become increasingly ef- 
fective. Second, there is no inherent 
benefit to conforming with federal law 
on the topic. The independence of our 
state judiciary should not be given 
away to federal notions unless or until 
the issues are clearly preempted. 

I have not found the Florida Supreme 
Court decisions on contingency fees to 
be in a “hopeless state of confusion.” 
The discretion of the trial courts is 
proscribed by those cases, and their 
analysis and application is not beyond 
the trial bench or the bar. The cure 
suggested by the authors of the article 
would undoubtedly eviscerate State 
Farm Fire & Casualty Company v. 
Palma. The salutary effects of such 
decisions would be lost in the futile 
quest for certainty, gradually turning 
our good judges into mere administra- 
tors. 

Barry A. BOBEK 
Jacksonville 


Collins Deserves Resolution 

I am delighted to commend and thank 
the Board of Governors for adopting the 
resolution honoring Governor LeRoy 
Collins (“Executive Directions,’ May 
1991). The anonymous author(s) of the 
resolution came close to capturing the 
extraordinary character of the most 
outstanding citizen Florida has ever 
produced. Governor Collins richly de- 
served such a genuine expression of 
sentiment and meaningful accomplish- 
ment. 

The Florida Legislature never acted 
more wisely than it did when it voted 
LeRoy Collins the “Floridian of the 
Century.” In his political life, he set the 
standard for courage, moral integrity, 
and leadership by which all succeeding 
governors have been and will be meas- 
ured. In his private life, he personified 
decency and a deep personal commit- 
ment to social justice. Kind, generous, 
and thoughtful, he assisted thousands 
of individuals and causes, without credit 
or recognition, simply because he was 
a servant of the people in and out of 
office. 

As a long-time admirer of Governor 
Collins, I believe the secret of his 
greatness was his innate sense of moral 
values grounded in his religious convic- 
tions. He was, in fact, the most, Christ- 
like man I have ever known. It is 
difficult for us in the 1990’s to appreci- 
ate the courage that was required in 
the 1950’s to confront the waves of hate 
and hysteria generated by the dying 
throes of white supremacy. LeRoy 
Collins bravely sacrificed his political 
life to save Florida from most of the 
ugliness of the deep racism of the 
1950’s. At that time, he was deserted 
by his friends and suffered his only 
political defeat in a race-baiting senato- 
rial campaign because of his stand for 
fairness in race relations. 

Contrary to your resolution, we nei- 
ther can nor will ever be able to say 
Goodbye to Florida’s finest governor 
and most distinguished statesman. In- 
stead, say Hello to the spirit of LeRoy 
Collins that will live on in Florida for 
generations to come. His courageous 
leadership paid the price and provided 
the moral compass that has empowered 
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Florida to become the growing and 
progressive state that it is. 


Don R. LIVINGSTONE 
South Miami 


Re:Assignment of Rents 
Clauses under F.S. §697.07 

When I opened up the May 1991 issue 
of The Florida Bar Journal, I was 
pleasantly surprised to find an article 
on the effect of F.S. §697.07 on the 
assignment of rents clauses since, at 
that time, I was preparing for a hearing 
on that precise issue. I turned to the 
article hoping to find an update as to 
the most current case law on the sub- 
ject, and possibly some insight as to 
how the issue would be addressed by 
the court. 

Much to my dismay, however, I dis- 
covered that the article written by 
Kimberly D. Kolback failed to discuss 
or even reference many of the recent 
cases on the subject, and instead served 
only to further confuse the issue. In 


fact, the article is dangerously mislead- “They say he’s incorruptible, but I make sure every 

ing, and I would strongly recommend paper I hand him is on Crane’s, just in case.” 

that one not rely upon it in advancing 

any arguments on the assignment of FOR YOUR COMPLIMENTARY COPY OF CRANE’S “CARTOONS FOR THE LEGAL PROFESSION,” PLEASE WRITE 


é ON YOUR FIRM’S LETTERHEAD TO MR. R.W. KERANS, CRANE & CO., 30 SOUTH ST., DALTON, MASS. 01226. 
rents issue under F.S. §697.07. 


To see just how misleading it is, one 
need look no further than the assertion 


that “In re Aloma Square, Inc., 85 B.R. Construction claims could cost 


623 (Bankr. M.D. Fla. 1988), is the only 


case to date which discusses §697.07 in your client an arm and a leg. 


any detail.” By virtue of that assertion, 
the article overlooks the fact that the 


case was affirmed by the Middle Dis- , mternational 

trict of Florida in 1990. Aloma Square, : Hill I ; can help. 

Inc. v. California Federal Savings and _ Why risk catastrophic loss? As the —_in construction claims worldwide) to 
Loan Association (In re Aloma Square, internationally recognized leader in anticipate and resolve disputes early 
Inc.), 116 B.R. 827 (Bankr. M.D. Fla. construction claims analysis and on, so costly and time-consuming 


expert witness testimony, Hill Inter- construction litigation may be avoided 


1990). In the district court opinion, national has both the experts and the altogether. 


Judge Sharp set forth a rather exten- expertise to help you identify theissues For more information about our 
sive analysis of the remedial and and prove liability, negligence, delay proven approach to claims risk 
procedural nature of F.S. §697.07, and and damages in your client's favor. management, call Ed Berman, Vice 
why the statute can be applied retro- Better yet, we have the —————— President, at our Florida 
spectively rather than merely prospec- experience (over $22 billion Hii Office: (407) 471-8027. 


tively. Id. at 829. 

Further, the article fails to address 
the numerous cases throughout the 
country which have discussed the Mid- 
dle District’s interpretation of F.S. 
§697.07, particularly those cases which 
analyze the retroactive application of 
§697.07 and the use of the word “abso- 
lute” in the statute, which is at the core 
of the assignment of rents issue. For 
example, the District Court for the 
Southern District of Ohio, in In re 1818 S. Australian Ave., Suite 245, W. Palm Beach, FL 33409 © Offices Worldwide 
Thymewood Apartments, Ltd., 123 B.R. 


Hill International, Inc. 
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Oath of Admission 
to The Florida Bar 


The general principles which 
should ever control the lawyer in the 
practice of the legal profession are 
clearly set forth in the following oath 
of admission to the Bar, which the 
lawyer is sworn on admission to obey 
and for the willful violation to which 
disbarment may be had. 


“| do solemnly swear: 


“| will support the Constitution of 
the United States and the Constitu- 
tion of the State of Florida. 


“| will maintain the respect due 
to courts of justice and judicial offi- 
cers; 


“| will not counsel or maintain any 
suit or proceedings which shall ap- 
pear to me to be unjust, nor any 
defense except such as | believe to 
be honestly debatable under the 
law of the land; 


“| will employ for the purpose of 
maintaining the causes confided to 
me such means only as are consis- 
tent with truth and honor, and will 
never seek to misiead the judge or 
jury by any artifice or false statement 
of fact or law; 


“| will maintain the confidence 
and preserve inviolate the secrets 
of my clients, and will accept no 
compensation in connection with 
their business except from them or 
with their knowledge and approval; 


“| will abstain from all offensive 
personality and advance no fact 
prejudicial to the honor or reputa- 
tion of a party or witness, unless 
required by the justice of the cause 
with which | am charged; 


“| will never reject, from any consid- 
eration personal to myself, the cause 
of the defenseless or oppressed, or 
delay anyone’s cause for lucre or 
malice. So help me God.” 
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969, 973-979 (S.D. Ohio 1991), pre- 
sented an exhaustive analysis of the 
applicable case law and legislative his- 
tory in holding that F.S. §697.07 creates 
an absolute ownership right in property 
rents in a mortgagee upon a proper 
demand made under the statute. See 
also, e.g., In re Cardinal Industries, 
Inc., 118 B.R. 971, 977-980 (Bankr. 
S.D. Ohio 1990); In re Westport- 
Sandpiper Associates, 116 B.R. 355, 357 
n.2 (Bankr. D. Conn. 1990); In re Frank- 
lin Pembroke Venture II, 105 B.R. 
276, 279-280 (Bankr. E.D. Pa. 1989); In 
re Camelot Associates Limited Partner- 
ship, 102 B.R. 161, 165-166 (Bankr. D. 
Minn. 1989). 

Far more disturbing, however, was 
that the article did not make reference 
to four recent Florida bankruptcy opin- 
ions which directly address the issue of 
assignment of rents under F.S. §697.07. 
While Judge Weaver’s opinions in In re 
Sunshine Industrial Development Corp., 
121 B.R. 911 (Bankr. S.D. Fla. 1990), 
and In re 163rd Street Mini Storage, 
Inc., 113 B.R. 87 (Bankr. S.D. Fla. 
1990), hold that F.S. §697.07 was in- 
tended to create an absolute transfer 
of the income stream to the mortgagee 
upon default and written demand to the 
mortgagor, Judge Paskay, in In re 
One-Fourth Street North, Ltd., 103 B.R. 
320 (Bankr. M.D. Fla. 1989), and Judge 
Baynes, in In the Matter of Growers 
Properties No. 56 Ltd., 117 B.R. 1015 
(Bankr. M.D. Fla. 1990), reached the 
opposite conclusion. Specifically, Judge 
Paskay and Judge Baynes determined 
that F.S. §697.07 was not intended to 
create an outright or absolute transfer 
of rents to the mortgagee upon compli- 
ance with the statute, but instead “Fla. 
Stat. 697.07 does nothing more than 
dispel the necessity of a mortgagee to 
seek a receiver to protect rents.” In the 
Matter of Growers Properties No. 56 
Ltd., 117 B.R. at 1015-1016 n.2; In re 
One-Fourth Street North, Ltd., 103 B.R. 
at 321-322. 

Finally, it should be noted that the 
article also does not address the issue 
of whether F.S. §697.07 is applicable 
to an assignment of hotel/motel rental 
income (or whether an assignee must 
comply with the Uniform Commercial 
Code requirements to perfect such an 
assignment), which is also an impor- 
tant part of the assignment of rents 
controversy. In Florida, recent case law 
on the subject holds that hotel room 
receipts are personalty and not rents, 


such that they are subject to perfection 
only by filing a financing statement in 
accordance with Art. 9 of the U.C.C. In 
re Shore Haven Motor Inn, Inc., 124 
B.R. 617, 618 (Bankr. S.D. Fla. 1991); 
In re Ashokla Enterprises, Inc., 4 F.L.W. 
Fed. B383 (Bankr. S.D. Fla. November 
30, 1990). See also, e.g., In re Oceanview / 
Virginia Beach Real Estate Associates, 
116 B.R. 57 (Bankr. E.D. Pa. 1990); In 
re Hotel Properties, Ltd., 109 B.R. 990 
(Bankr. D. Colo. 1990); In re Ashkenazy 
Enterprises, Inc., 94 B.R. 645 (Bankr. 
C.D. Cal. 1986). 

While there remains a split in the 
Florida bankruptcy courts as to the 
force and effect of a demand for rents 
under F.S. §697.07, a review of these 
cases should help to clarify some of the 
confusion that might have been created 
by the article. 


JON E. KANE 
Orlando 


Author Responds 

In response to Jon E. Kane’s letter, I 
would like to state that I did not write 
a law review case note on the subject, 
nor did I attempt to do so. The article 
was narrowly focused. It addresssed the 
ambiguities inherent in the language 
of the statute and the fact that neither 
the Florida Legislature nor the Florida 
courts have addressed these problems. 
Nothing more . . . nothing less. 

Moreover, the article was completed 
in July 1990, and submitted to The 
Florida Bar Journal in early October 
1990. The article did, at that time, 
address the current law on this issue. 


KIMBERLY D. KOLBACK 
Miami 


Man, that’s a first for me! I've never, ever had a 
client found ‘guilty as black sin’ before. 
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UCC Filing and Search Services, Inc., the state's largest Tallahassee-based 
provider of UCC searches and corporate information to Florida's major 


lenders, has now expanded services to include law firms throughout the state 
and the nation. 

Florida's major banks depend on us daily to provide them with UCC and 
corporate searches used in closing multi-million dollar loans. Florida's law 
firms will soon agree that UCC Filing and Search Services is the best source 
of records on file at the Secretary of State, county clerk or any filing 
jurisdiction across the nation. 


FILING & SEARCH 


SERVICES 


“We Search The Nation” 


¢ Corporate Information 


Certificates of Good Standing 
Corporate Status Reports 
Corporate Filings & Copies 
Name Reservations 
Registered Agent Services 
Incorporating Services 
UCC Information 
UCC Searches & Filings 
UCC Photocopies 
Non-taxable Certificates 
Fictitious Name Reports & Filings 
Tax Lien & Judgment Searches 
Fast Title Service 
Other State & County Services 


UCC Filing & Search Services, Inc. 
526 East Park Avenue, Suite 200 
Tallahassee, Florida 32301-2551 

(800) 822-5436 (904) 681-6528 

Fax order line (800) 424-7979 
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PRESIDENT'S PAGE 


Is Professionalism Dead? 


uch has been written 
about the public’s percep- 
tion of the legal profes- 
sion. With the trend in 
the last decade toward marketing, ad- 
vertising, and the billable hour, it is no 
wonder the image of the profession has 
changed. But, are the trends we are 
experiencing within the profession any 
different than changes seen elsewhere 
in our society? 

In May of this year, the newspapers 
and the news magazines covered the 
results of a survey which concluded 
that most Americans do not tell the 
truth. Old fashioned notions of integrity 
and honor, according to the survey, 
have conveniently been redefined and 
shaped to fit the times. The conclusions 
of the survey might cause one to ask, 
“Is honesty dead?” As lawyers, we might 
review the survey’s findings, rephrase 
the question, and ask “Is professional- 
ism dead?” 

In society there are many factors 
which contribute to the apparent accep- 
tance of the notion that it is okay not 
to tell the truth. Technology in the 
workplace has long replaced the simple 
handshake and face-to-face negotiations. 
It is very easy and tempting to fax a 
proposal, challenging the recipient to 
find the loopholes. In the home, televi- 
sion has become such an important 
part of our lives that we have learned 
to accept without question commercials 
which tout products beyond their capac- 
ity and fictional television programs 
which distort reality. Television has 
conditioned us to accept untruths. In 
politics, it is acceptable behavior for 
candidates to spend hundreds of thou- 
sands of dollars broadcasting promises 
that obviously cannot be kept. To mem- 
bers of society this conduct has become 
a way of life. Is it any wonder, therefore, 
why people have become conditioned to 


by Benjamin H. Hill Ill 


untruths and have redefined what it is 
that constitutes dishonest behavior? 

The legal profession is, unfortunately, 
in step with society. “Rambo” litigators 
abuse the system, and a philosophy has 
been developed by some that rules do 
not need to be followed in the pursuit 
of a “win.” Certain television advertis- 
ers spend millions hawking their serv- 
ices, reducing the legal profession to a 
commercial venture where the pursuit 
of money is seemingly more important 
than liberty and justice. Is it any won- 
der, then, that the public, which has 
been conditioned through societal trends 
to a way of life full of untruths, views 
the legal profession as simply another 
part of the commercial world? 

As lawyers, we must be concerned 
about societal trends and do our part 
to bring about change. As members of 
the legal profession, when there is a 
perception of an erosion of professional 
standards, we must do more than help 
bring about change, we must take the 
lead and force change. 
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There are essentially three compo- 
nents to the legal system: the courts 
(judges), lay people (jurors and parties), 
and officers of the court (lawyers). When 
there is an erosion of public confidence 
in any one component of that tri-party 
system, the entire system is threatened. 
If the system fails, an orderly society is 
doomed. 

The same survey which concluded 
that most Americans do not tell the 
truth contained another interesting find- 
ing: Most Americans ache to tell the 
truth. The surveyors predicted that the 
1990’s will be a time when Americans 
develop their own personal code of 
ethics, with an emphasis on doing the 
right thing. Similarly, I believe most 
members of the legal profession ache for 
renewed emphasis on professional con- 
duct and behavior. If we will make that 
commitment, the public’s confidence in 
the administration of justice will be 
restored. 

This year we will focus on several 
problems confronting the Bar which, if 
resolved, will contribute to renewed 
public confidence in our profession and 
renewed pride in being a lawyer. 


Pro Bono 

One of the first steps we can take to 
improve our image and discharge our 
responsibility as lawyers is to commit 
to solving the problems uncovered by 
the Joint Commission of The Florida 
Bar and The Florida Bar Foundation 
concerning the unmet legal needs of the 
poor. The commission discovered there 
are more than 1.8 million financially 
disabled citizens of Florida with legal 
needs that are currently not met. Some 
say the solution is to require that every 
lawyer give a certain amount of time 
for pro bono work. The Board of Gover- 
nors and I do not believe that a manda- 
tory pro bono program is the answer. 
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Earn up to a full year’s CLE 
credit* in just one week! 

Meet us on Peachtree Street 
for the legal event of the year — 
the ABA 1991 Annual Meeting, 
Aug. 8-15 in Atlanta. 

More than 2,000 ABA special 
events, educational programs 
and meetings are planned in this 
city of sophistication and historic 
grandeur — located near you! 

Reverend Andrew Young, 
former mayor of Atlanta and 
former U.S. ambassador to the 
United Nations, U.S. Supreme 
Court Justice Sandra Day 
O’Connor and NAACP Executive 
Director Benjamin L. Hooks are 
just some of the hundreds of 
distinguished guests scheduled 
to speak during the 1991 Annual 
Meeting. 

Earn up to a full year's CLE 
credit* in just one week, keep up 
with the latest developments in 
your specialized field, learn how 
to manage your office more effec- 
tively and make new contacts! 

For an advance registration 
form and details on travel 
arrangements, contact the ABA 
Meetings and Travel Department 
today, 312/988-5870. 


*Requirements vary. Check with your state bar. 


Deadline: July Advance Deadline: July 18 
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Swan Coach House. Photo courtesy of the Atlanta Convention & Visitors Bureau. 
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However, there is considerable work 
which can be done by the lawyers of 
this state toward solving the problem. 

First, we must all be certain we do 
our part, as required by the oath we 
took when we became lawyers. In that 
oath, we pledged we would protect the 
underprivileged even if we had to do so 
without pay. Second, we need to con- 
vince the legislature that the problem 
is too big to be solved by the work of 
voluntary lawyers. There must be ap- 
propriate funding of legal services pro- 
grams by the government. This year 
we will work hard to accomplish both 
of those goals. 


Client Security Fund 

One of the programs which separates 
the legal profession from all other pro- 
fessions and vocations is the commit- 
ment to our clients that lawyers are 
going to keep them from sustaining a 
major financial loss because of dishon- 
esty of a single lawyer. This in many 
respects symbolizes the best of our 
profession and, unfortunately, highlights 
the worst. While the number of lawyers 
taking money from their clients contin- 
ues to be an insignificant percentage of 
the total lawyer population, with the 
increase in lawyer population the num- 
ber of dishonest lawyers, regardless 
how small the percentage, has increased. 
This year there will be more than $1.5 
million in claims against a fund which 
is receiving an income of less than 
$400,000 a year. Simple arithmetic 
indicates changes are needed. 

During this year, we will be examin- 
ing many different proposals to keep 
the Client Security Fund intact. Among 
them are the requirement for lawyers 
acting as fiduciaries to be bonded, in- 
creasing the amount of individual law- 
yer contributions, a redefinition of 
eligible claims, imposition of different 
limits to each claim, an examination of 
the categories of claimants to consider 
whether corporate claimants should re- 
ceive the same compensation as individ- 
ual claimants, and whether a general 
assessment should be made throughout 
the Bar on a regular basis to make up 
the deficit. There are many other con- 
siderations that will be debated, but 
hopefully before the end of this Bar 
year solutions will be adopted by the 
Board of Governors which will enhance 
the viability of the fund and continue 
this important part of our professional 
commitment. 
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I believe most 
members of the legal 
profession ache for 
renewed emphasis 

on professional 
conduct 


Ethics School 

The largest part of The Florida Bar 
budget (in excess of $5 million) is 
devoted to our grievance system. The 
system now is geared primarily to in- 
vestigate and discipline lawyers ac- 
cused of unethical conduct. Hundreds 
of complaints are filed each year by 
clients who have experienced problems 
with their lawyers. A significant num- 
ber of those complaints do not rise to 
the level that would necessitate an 
official reprimand, suspension or dis- 
barment. Those claims that do not rise 
to such a level are frequently handled 
by letters of admonishment or stern 
warnings from the local grievance com- 
mittees. Nowhere in our system do we 
have a program designed to help law- 
yers understand their obligations as 
professionals and their responsibilities 
toward their clients. 

This year we will consider whether 
to establish an “ethics school” consist- 
ing of a full day of teaching profession- 
alism and ethics to those who are 
interested and to those against whom 
complaints have bean filed, but whose 
conduct did not warrant formal disci- 
pline. Such a school would provide an 
opportunity for beginning lawyers to 
appreciate the ethical and professional 
obligations of a Florida lawyer, and also 
would provide a possible alternative to 
a grievance committee admonition. The 
school would be voluntary, but if pro- 
moted might well become an accepted 
part of our profession in Florida. 


Presidential Election Reform 
The process of selecting the president 
of The Florida Bar used to be internal 
to the Bar. Unfortunately, the Bar has 
become so large and the process so 
competitive that the matter of electing 
a president is no longer limited to 
lawyers; it has spilled over to society 
in general. This year, the New York 
Times and most major Florida newspa- 


pers ran articles or editorials concern- 
ing the cost of the presidential campaign 
and the time required to run for presi- 
dent. The public certainly has a right 
to be suspicious of the office and the 
profession itself when reports circulate 
that hundreds of thousands of dollars 
are spent by candidates running for 
office. 

The system needs to be examined, 
and will be examined this year. There 
will be no unanimous solution, but 
consideration needs to be given to the 
following: Do we continue to elect the 
president by popular ballot, or do we 
elect the president from the Board of 
Governors? If elected from the board, 
how do we ensure the office is open to 
all qualified candidates? If elected by 
the membership, how can the cost of 
the election be reduced? Do we rotate 
the office based upon geographical con- 
siderations, or big circuit-small circuit 
considerations? Can we effectively limit 
the time for campaigning? Should we 
have a nomination system which does 
not designate candidates until two or 
three months before the balloting takes 
place? Should campaigning be limited 
to The Florida Bar News or The Florida 
Bar Journal? Should cocktail recep- 
tions, “walking” firms, attending sec- 
tion and committee meetings, and 
attending meetings of voluntary bar 
associations be limited or banned? 
Should there be a ban or limitation on 
financial contributions to candidates? 
Should there be disclosures of contribu- 
tions? Should there be a regular forum 
for debate? And, finally, should the Bar 
underwrite any part of the cost of 
elections? 

These questions and many others 
will be addressed, and recommendations 
made, in time for the 1993 Bar elec- 
tions. Although changes must be made, 
we must be careful that the president 
is still representative of the Bar, well- 
qualified to serve, and that the office is 
available to anyone who possesses those 
qualifications. 


Other Areas 

Resolution of problems related to the 
specific areas mentioned above will 
certainly constitute progress toward im- 
proving the image of the lawyer and 
renewing commitments to professional- 
ism. Other areas which will be ad- 
dressed this year include the continued 
promotion of merit selection and reten- 
tion of trial judges, the implementation 
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of gender bias reforms, the implementa- 
tion of reforms dealing with minorities 
in the legal system, improvements in 
the quality of continuing legal educa- 
tion programs, the reorganization of the 
Bar’s unlicensed practice of law func- 
tion, and many other activities carried 
on by committees and sections. The 
year promises to be an exciting one. 
We will focus on solving problems, the 
solutions of which will satisfy the “ache” 
lawyers have to restore professional- 
ism. If we are successful, confidence in 
the administration of justice also will 
be restored. 

I certainly look forward to the chal- 
lenge presented by the projects de- 
scribed herein and look forward to 
working with President-elect Alan Di- 
mond. Already, we have conferred and 
agreed that many of the problems can- 
not be solved in one year. We have 
collaborated to make certain committee 
appointments to ensure that a full two 
years of attention will be given to 
solutions. I also look forward to working 
with the truly dedicated and hard- 
working Board of Governors. Working 
with Alan and the board will be a 
pleasure and made easy because of the 
presence of the most qualified staff 
among the organized bars in the United 
States. I have long appreciated the 
work and abilities of Jack Harkness 
and the entire Florida Bar staff. 

Finally, I cannot close without ex- 
pressing appreciation to Jim Fox Miller 
for making my year as president-elect 
a very gratifying one. Jim’s commit- 
ment to the profession was manifested 
over and over again as he worked with 
editorial boards, government lawyers, 
the legislature, disgruntled members 
of the public, national bar leaders, and 
the members of the Bar during his year. 
Jim regularly observes that “This has 
been the most enjoyable year of my 
life.” Certainly, the enjoyment he expe- 
rienced was contagious and his enthusi- 
asm and support of the profession will 
long be remembered. We thank him for 
his service. 

The lawyers in Florida are The Flor- 
ida Bar. Please communicate with the 
Board of Governors and me and let us 
know your concerns and give us your 
help with solutions. Together, we can 
give a resounding “no” to the question 
“Is professionalism dead?” 0 


COMPUTER PROBLEMS? 


Our Legal Technology Consultants Provide Solutions 


Too many law firms have turned to automation only to find out they 
made expensive mistakes. Regardless of your size or type of practice, 
our consulting staff will help you solve any automation problem. 
We work exclusively with the legal profession and are free from 
any conflict of interest. Years of legal consulting experience enable 
us to help you with your specific needs. Our services are cost 
effective and will produce positive results in the following areas: 


e Problem evaluation and research 

¢ Strategic and productivity improvement planning 

e Selection or upgrading of computer hardware 
— local area networks, mini and personal computers 

© Selection of software — time and billing, 
accounting, word processing, litigation support * Review of vendor proposals 
plus all types of substantive software 


Call or write today. 
We'll discuss your situation and suggest a course of action. 
Professional Management Support, Inc. 


A member of The Legal Consulting Group 
PO. Box 915498 « Longwood, Florida 32791 


407-862-6422 800-330-6414 
ABA/net 2766 


Your One Source for 


services in company organizations, 
admi inistration, and 


OMC 

and cost competitive corporate services. Our 
clients can count on personal attention, 
confidentialit and complete throu 


Contact inmediately shelf 
corporations, for corporate name approvals, 
for further information, including ~ 
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For over 35 years, OMC has provided its 
OVERSEAS MANAGEMENT COMPANY 
Brickell Concours Bldg., Suite 805 

a 401 Brickell 

Miami, 
Established since 1955s Tel: Fax: ( 


“Defense counsel advised the judge 
he could take only a few minutes for 
summation because he had to move his 
car by five o'clock.” 


— U.S. v. Benn, 476 F. 2d 1127 (D.C. 
Cir. 1973) 


That quote, from a 1973 lecture to 
University of Cincinnati law students 
by D.C. Court of Appeals Judge David 
L. Bazelon (published at 42 Cin. L. 
Rev. 1), came back to me as I previewed 
the special section on clinical legal 
education you will find in this issue. 

Are we really sending our new mem- 
bers into court that unprepared to deal 
with the system? I believe the answer 
is “not often,’ but Judge Bazelon’s 
excellent “Defective Assistance of Coun- 
sel” lecture confirms that it can happen. 
As you will see when reviewing the 
profiles of clinical programs now in 
place at each of our state’s six law 
schools, Florida’s legal educators, the 
courts, and the practicing bar have 
been working together during the past 
20 years to overcome what many per- 
ceive as deficiencies in the traditional 
law school curriculum by offering “hands 
on” training in legal clinics, public 
agencies, courts, and other professional 
settings. 

The Florida Bar’s role in the process 
of turning law students into competent 
lawyers has been the recent focus of 
several groups, including our Profes- 
sionalism Commission, Young Lawyers 
Division, and Student Education and 
Admission to the Bar Committee. 

The Young Lawyers Division each 
year leads the bridge-the-gap courses 
offered throughout the state for new 
admittees, and has taken panels of its 
board of governors into the schools to 
talk with students about real-life issues 
arising in the practice of law. 
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EXECUTIVE DIRECTIONS 


Taking an Interest in Legal Education 
Can Enhance Professionalism 


by John F. Harkness, Jr. 


The Professionalism Commission 
plans a similar tour later this year, and 
is in the process of compiling a booklet 
on ethical practice, professionalism, and 
other issues for dissemination to stu- 
dents. 

Most recently, the Student Education 
and Admission to the Bar Committee 
sponsored a June roundtable between 
practitioners and law professors enti- 
tled “Dances with Professionalism: What 
is the Appropriate Role of the Attorney 
in Modern Society?” The Bar made 
Judge Bazelon’s lecture and other 
thought-provoking materials available 
to participants. I believe the session 
forged another link of cooperation be- 
tween your association and the law 
schools. 

We have to keep the dialogue with 
the law schools ongoing if we are to 
better understand what we can contrib- 
ute to the education of our future 
members, and if the deans and profes- 
sors are to understand what we as 


practitioners need and expect from new 
lawyers. Some positive steps have been 
made. Others are now in the planning 
stages. 

The growing spirit of cooperation 
between the Bar and our law schools, 
and recognition that we need to keep 
the channels of communication open, 
is evidenced by this Journal issue. 
When Professor Steve Maher of the 
University of Miami approached the 
Editorial Board in January with the 
idea of devoting an issue to heightening 
members’ awareness of Florida clinical 
programs, the board reacted with en- 
thusiasm. A panel composed of board 
Chair Marzi Kaplan and board mem- 
bers May Cain, Carolyn Glynn and 
Joan Wollin worked with Professor 
Maher and the contributing clinical 
instructors to quickly complete the over- 
view of clinical education and profiles 
of the various programs we offer this 
month. 

I hope you will give some thought to 
this important issue. Many of you now 
are active as adjuncts with the law 
school in your area. Others of you have 
students working as law clerks within 
your firm or are working with students 
in a public agency. Making yourself 
available to these students to answer 
questions or otherwise give them in- 
sights into what it means to be a 
professional is perhaps the greatest 
contribution we can make to shaping 
the future of our profession. 

In his column this month, President 
Ben Hill poses the question “Is Profes- 
sionalism Dead?” By taking an interest 
in what is happening in our law schools, 
by helping to enhance students’ and 
new lawyers’ competence and under- 
standing of the attorney’s vital role in 
our society, we can all take a step 
toward answering that question in the 
negative. 0 
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on the horizon 


The Florida Bar Continuing Legal Education Committee 


AUGUST ANNUALS AND MORE! 


PUBLIC FINANCE IN FLORIDA ANNUAL TRIAL ADVOCACY SEMINAR 
Live Live 
August 9-10, 1991 August 12-16, 1991 
Amelia Island Tampa 


ANNUAL ENVIRONMENTAL AND LAND USE LAW UPDATE 
Live 
August 15-17, 1991 
Amelia Island 


FLORIDA LAW UPDATE 
Videotaped Presentations 
August 16 - Jacksonville, Pensacola, Tampa 
August 22 - Miami, West Palm Beach 
August 23 - Tallahassee 
August 30 - Fort Laucerdale 


SEMINARS IN SEPTEMBER! 


Basic Criminal Law: Practice and Procedure 
1991 Administrative Law Conference 
Business Torts for the Trial Lawyer 
Matrimonial Trial Advocacy 
Bankruptcy Law & Practice: The View From the Florida Bench 
Financing and Tax Issues in Health Care 
Sex, Lies and Harrassment/Litigating Employment Torts 


See upcoming issues of 
The Florida Bar News 
for registration information. 
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etting Benjamin H. Hill 
III to talk isn’t that 
hard, at least about 
some things. 

Talk about legal issues—yes. Talk 
about challenges facing the Bar—yes. 
Talk about the difficulty of getting 
local, state, and national governments 
to face tough problems and make tough 
decisions—yes. 

Talk about himself — that’s another 
matter. The new Bar president merely 
replies, “I don’t maintain the highest 
profile in the world. I try to help resolve 
problems and if successful, that’s great. 
But I don’t need to talk about it.” 

Fortunately for the interviewer, his 
wife and friends take up some of the 
conversational slack. The picture they 
paint is of a hard worker and highly 
respected lawyer, someone others come 
to with “the tough” problems; someone 
whose actions speak louder than words. 

“He’s a typical Type A personality,” 
wife Marte (pronounced Marty) Hill 
said. “Ben is very principled, he’s very 
cause-oriented, he’s always of the mind 
you must give back something. He’s a 
very service-oriented person. I always 
wonder if he’ll have time for himself.” 

“The most outstanding quality Ben 
has is self-discipline, the ability to 
remain focused on a task until it is 
complete,” said Tampa attorney Bill 
Sizemore, a longtime friend. “I don’t 
know of anyone who possesses more 
self-discipline than he does.” 

The discipline is evident in the way 
Hill attacks and solves problems. 

“He has the ability to build a consen- 
sus out of what at the time is chaos,” 
Sizemore said. “He is someone who can 
encourage compromise at the end of a 
meeting among people who came to the 
meeting not seeking compromise.” 

Another longtime friend, Bartow at- 
torney John Frost, said, “Ben sees both 
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Benjamin H. Hill Il 


A profile of the new president 


by Gary Blankenship 


sides of an issue. I think he'll bring 
that ability to [his Bar work]. He can 
take two different opinions and work 
something out.” 

“He has great insight; he’s able to 
read people very well; he’s bright,” said 
former Board of Governors member 
Steve Rappenecker of Gainesville. “All 
of the things that make him a good trial 
lawyer are there, the ability to under- 
stand issues and get to the heart of the 
issue quickly.” 

More testimony comes from a sam- 
pling of the problems Hill has been 
called on to resolve over the years— 
some Bar-related, some not. 

A few years ago, when South Florida 
hospital emergency rooms began clos- 
ing to trauma patients because doctors 
upset about malpractice premiums re- 
fused to work there, Hill was on the 
task force that investigated and got the 
emergency rooms reopened. 

This year, the Florida Legislature 
was rocked by revelations the House of 
Representatives paid $47,000 to a for- 
mer committee staffer to forestall a 
threatened sexual harassment suit. Hill 
was one of two nonlegislators appointed 
to the panel which considered evidence 
and recommended discipline. 

The new president said he was sur- 
prised that some representatives 
thought their highest duty was to the 
legislature, and not the voters. “I am 
hopeful that a message was conveyed 
that the first obligation of an elected 
official is to serve the people, and not 
the institution,” he said. “On a different 
scale, I hope that there’s a heightened 
awareness of the feelings and sensitivi- 
ties of people in the workplace and how 
they should treat one another.” 

In 1983 Hill was working a six-month 
stint as special counsel to then-Gov. 
Bob Graham when three of the five 
Hillsborough County commissioners 


were indicted for bribery and removed 
from office. The job fell to Hill to find 
replacements. 

“Ben was the point person who found 
nominees who would serve, be accept- 
able to the public, and carry out the 
functions of government,” Sizemore said. 
“He came up with three replacement 
commissioners who helped restore con- 
fidence in local government in 
Hillsborough County.” 

Graham, now a U.S. senator, said, 
“Ben Hill brought sound judgment, solid 
values, and professionalism to the ex- 
ecutive office of the governor. The 
Florida Bar is fortunate that Ben will 
assume the presidency, continuing a 
lineage of outstanding leadership.” 

About the same time, Hill was ap- 
pointed to the board of trustees for 
Hillsborough Community College, which 
was embroiled in political and other 
problems so severe some thought the 
institution might close. In eight years 
on the board, Hill led the effort to solve 
the problems and conducted a search 
that found Dr. Andreas Paloumpis to 
become the college’s new president. Hill 
noted quietly that many people now 
don’t recall the difficulties on the cam- 
pus. 

“It’s always been a pleasure to work 
with the guy,’ Paloumpis said. “Ben 
knows how to get to the heart of 
problems. Yet he’s also a lot of fun to 
be around and has a good sense of 
humor.” 

His problem-solving skills also have 
been evident at the Bar. He chaired the 
special commission that drew up the 
advertising rules adopted by the Flor- 
ida Supreme Court last December. 

And when some Board of Governors 
members suggested cancelling Bar meet- 
ings in Miami last year as part of a 
protest over blacks not having high- 
level tourism-related jobs, then- 
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President James Fox Miller tapped Hill 
to lead the ad hoc committee to study 
the issue. The panel drafted a contract 
clause for all future Bar meetings which 
has the host hotels guarantee they don’t 
discriminate—period. 

Bar members can expect Hill to tackle 
problems in the next year like he has 
in the past. His method? “You do a lot 
of listening and little talking,” he said. 
“First of all, identify the knowledgeable 
people on the issue. Second, identify 
those with private agendas. Third, lis- 
ten carefully, and fourth, start working 
with proposals and ideas, bouncing them 
off the people in whom you have confi- 
dence. 

“Then make a decision and know it 
might not be the popular decision with 
everyone. Some of those people involved 
or affected might be upset. But, if the 
decision is made for the right reasons, 
it is likely to be accepted.” 

Humor also helps, said Hill, who has 
shown a dry, somewhat ironic, and 
frequently self-deprecating sense of hu- 
mor during Board of Governors 
meetings. “It’s important to have a 
sense of humor, because everyone can 
get too involved in an issue,” he ob- 
served. “If you don’t have a sense of 
humor, you can lose perspective.” 


ill was born in Tampa 

on August 15, 1941, the 

oldest of four children. 

His father ownedacloth- 

ing store and served 20 years on the 

Hillsborough County School Board, 

which helped foster Hill’s belief in com- 

munity service. His mother reared the 

children, then worked in the school 

system for 20 years. Friends still re- 
mark how close the family is. 

The predilection for difficult tasks 

may be traced back to his father’s days 

on the school board, a time which 


included integration of the Hillsbor- 
ough public schools. 

“There was tremendous public pres- 
sure and media attention,” Hill recalled. 
“The bottom line was the schools were 
going to be integrated, and someone 
had to overcome the resistance, build 
support, and do the right things in 
order to reach that goal. Dad had to 
stand above doing things which were 
not popular and do the right things for 
the community.” 

In high school, Hill was student body 
president, a starting quarterback on 
the football team his sophomore year, 
an Eagle scout, and salutatorian of his 
class of more than 400 students. 

“The number one and number two 
ingredients you need in a quarterback 
are discipline and intelligence; number 
three is character,’ said John Adcock, 
Sr., Hill’s high school coach. “From the 
first time I ever met Ben Hill, it was 
very apparent he was a leader.” 

Hill received a full football scholar- 
ship to The Citadel in South Carolina, 
where he received his bachelor’s degree 
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The Hill family — Ben Ill, Ben IV, Marte, and Gordon. 


with high honors in business and ac- 
counting and served on the regimental 
staff as academic officer. He was also 
vice chairman of the Honor Court. He 
said his college life was substantially 
different from what his two sons found 
at Vanderbilt University. The military 
life taught him discipline and how to 
take—and ultimately give—orders. The 
honor system helped him realize “that 
integrity lasts a lifetime,” he said. 

And it was on a Citadel football trip 
to play in the Tangerine Bowl in Orlando 
that he met Marte Apgar, whose home 
was Winter Park. She graduated from 
Columbia College in Columbia, South 
Carolina (approximately 114.7 miles 
from The Citadel, Hill noted). 

It was a double date, Mrs. Hill re- 
called, and they weren’t each other’s 
date. After that, she said she tried to fix 
Hill up with her roommate, but it never 
seemed to work out. So she went out 
with him. They married in 1963, when 
both had graduated from college. 

Following graduation, Hill tried work- 
ing as a cost accountant, but quickly 
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Work on The Florida Bar's annex building 
adjacent the Bar Center will be completed this 
year under the direction of Hill and Executive 
Director Jack Harkness. 


realized juggling numbers at a desk 
eight hours a day was not for him. He 
entered the University of Florida Col- 
lege of Law, a decision he said, “I never 
look back on.” 

Marte Hill, with a degree in English 
and library science, worked first at the 
Gainesville public library, then in the 
public school’s library system to support 
them. Hill worked at night and during 


the holidays. Many of the Hills’ close 
friends date from law school days. 

Following law school, Hill landed a 
job at Shackleford, Farrior, Stallings & 
Evans in Tampa. He worked only nine 
months before he was called to begin 
his two-year military obligation in the 
U.S. Army. 

His service set a pattern for what has 
followed. Hill commanded a company 
to which enlisted men were assigned 
before leaving the U.S. for Vietnam. 

Hill was stationed about five miles 
from the University of California at 
Berkeley and a half-mile from the Black 
Panthers headquarters. Groups from 
both places frequently confronted the 
troops. 

“It was probably one of the most 
interesting and challenging experiences 
I’ve ever had,’ he recalled. “I was 
involved on a daily basis, working 12 
to 14 hours a day, with the emotional 
problems and the pressures that con- 
fronted the men as they were en route 
to battle. 

“With 3,000 men a day, and mostly 
new faces every week, those problems 
were varied and challenging to resolve. 
I tried to help them without compromis- 
ing the country’s war effort. Discipline 
was a very important part of the proc- 
ess.” 

After the service (he left with the 
rank of captain), Hill returned to Shack- 
leford, Farrior and a busy career 
including a challenging trial practice, 
large amounts of civic work, Bar work, 
and most importantly, rearing two boys. 

By the late 1970’s, Hill found himself 
as president of Shackleford, Farrior, 
and engaged in a busy civil trial prac- 
tice. In early 1986, an opportunity arose 
to start a new firm with several long- 
time friends and on May 1, 1986, he, 
David Ward, Thomas Henderson and 
four other attorneys opened Hill, Ward 
& Henderson, with Hill as managing 
partner. 

“T've always enjoyed making deci- 
sions and the challenge of making 
decisions,” he says, quickly adding, “I 
certainly don’t make all the decisions 
for our firm, but I believe I have 
substantial input into most decisions.” 

The firm has grown from seven law- 
yers in 1986 to 26 lawyers today, and 
soon will finish filling the 37th floor of 
the Barnett Bank Building in down- 
town Tampa. Hill’s partners and 
associates speak of a busy practice, but 
they also talk about an office where it’s 
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easy to work hard, and where everyone 
pitches in. 

“We started this firm with an idea 
that all of us were very hard workers 
and we wanted to have a place where 
we all had the same philosophy,” said 
partner Andy Lubrano, who heads the 
firm’s corporate and tax department. 

Associates say when they come in on 
weekends to work on cases, they find 
senior partners—Hill included—busy 
at work also. 

Associate Larry Keefe said it was 
easy for him to leave Shackleford, Far- 
rior—where he was recruited by Hill— 
and join the new firm. “I had a 40-ish 
partner with a lot of trial experience 
and still in trial practice working one-on- 
one with me,” he said. “I think I learned 
it the best way, from a master who’s 
still in it.” 

“It’s always all or nothing,” said 
Kathleen E. Thorpe, Hill’s legal secre- 
tary for 17 years. She said Hill now, 
aside from civic, Bar, and other duties, 
typically has around 50 cases at some 
stage of resolution. Since partner David 
Tyrrell was called to active duty in the 
Persian Gulf, the number has risen to 
about 80. 

“He’s demanding, but it’s not in an 
overbearing way. He expects a lot but 
he expects a lot from himself;’ Thorpe 
said. “He’s very fair; he always wants 
to do the right thing with people.” 

A sample of Hill’s work ethic was 
evident on a recent day. In the office 
early, he attended to several matters 
before a 9 a.m. status hearing on a 
products liability case where the firm 
is representing the defendants. That 
was followed by seven to eight calls on 
other case matters, and then a lunch 
meeting with the firm’s accountants on 
firm business. In between, he made 
numerous phone calls as part of the Bar 
committee-appointment process and an- 
swered a reporter’s questions. 

With such a busy practice, it’s easy 
to forget that Hill’s civic activities would 
keep the average person occupied. Just 
a sampling includes six years of service 
on the Young Lawyers Division Board 
of Governors, including a year as YLD 
president, from 1976-77. “He’s such a 
strong personality,’ said Miami attor- 
ney A.J. Barranco, Jr., who was Hill’s 
president-elect for the young lawyers. 
“At the time he was president, there 
were some very forceful leaders on the 
[YLD] Board of Governors and he was 
able to work well within that frame- 
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While I believe that 
service to the poor is 
important, we 
should not neglect 
the Bar’s broader 
charge: to serve the 
community and 
serve the public 


work. He was able to accomplish a lot 
for the young lawyers of the state.” 

Hill was also president of the Hillsbor- 
ough County Bar Association in 1981- 
82; held several positions with the 
ABA; served on and chaired the 13th 
Circuit Judicial Nominating Commis- 
sion; served on 16 different Bar commit- 
tees; was president of the Tampa Kiwa- 
nis Club in 1974-75; chaired the 
professional division of the United Way; 
served on the Hillsborough County Civil 
Service Board; and on many more civic 
and government panels, as well as 
serving as an elder in his Presbyterian 
Church. 


e’s also been busy as a 

husband and father. 

Marte Hill said, with- 

out hesitation, “One 
thing about Ben I have always appreci- 
ated and the boys have appreciated, is 
that as busy as he has been, we have 
always come first. Ben has been able 
to balance it.” 

There’s probably no better demon- 
stration than noting the year after his 
Young Lawyers presidency, when Hill 
was first approached to run for Bar 
president. He turned it down, Marte 
Hill said, because it would have taken 
too much time away from their sons at 
a critical age. Silent evidence comes 
from the corner table in his office, lined 
four and five deep with pictures of 
family, vacations, and an occasional 
hunting trip. 

With Ben IV graduated from Vander- 
bilt and working in the corporate bank- 
ing headquarters of First Union Bank 
in Charlotte, N.C., and Gordon a sopho- 
more (majoring in history) at Van- 
derbilt, the Hills are preparing for the 
presidential year. 

Marte Hill said her principal concern 


is that Hill, devoted to family, public 
service, and his law practice, would 
never leave enough time for himself. 
“But he’s always been happy, he’s al- 
ways loved what he’s done,’ she said. 

For leisure, Hill likes the outdoors 
where he enjoys hunting and fishing. 
Both Hills enjoy traveling and skiing. 
Since their sons went to college, both 
have taken up golf (although their old 
friend Rappenecker kidded he’d be re- 
luctant to be on the same golf course 
with the new president). Both also play 
tennis. 

Hill will find no shortage of tough 
Bar problems awaiting his presidential 
year. From pro bono to advertising to 
the image of the profession to Bar 
lobbying, Bar actions are under scru- 
tiny or attack. 

On pro bono, Hill said he hopes the 
Bar can avoid a mandatory pro bono 
program, yet still find a way to encour- 
age lawyers to do more. He’s also 
concerned with equating pro bono with 
assistance only to the poor. 

“While I believe that [service to the 
poor] is important, we should not ne- 
glect the Bar’s broader charge: to serve 
the community and serve the public,” 
he said. “I believe lawyers have an 
obligation by virtue of their training 
and the license they have to serve their 
community in a variety of ways, which 
includes service to the poor.” 

The challenge to the new advertising 
rules will occupy the president for some 
time, as opponents have vowed to ap- 
peal to the U.S. Supreme Court. As 
chair of the commission which crafted 
the regulations, Hill has more than a 
passing interest—and a firm belief the 
Bar will prevail. (At the time of this 
article, the opponents were seeking an 
injunction in federal district court.) 

Most advertising, he said, serves a 
public purpose of informing people about 
their rights and the availability of legal 
services. But some ads seem aimed only 
at snaring business at any cost. “I am 
committed to eliminating those kinds 
of advertisements, and at the same time 
encouraging those who wish to adver- 
tise to do so in such a way that will help 
people’s confidence in the judicial sys- 
tem,” the president said. He added that 
the Bar rules were drawn using the 
guidance of U.S. Supreme Court deci- 
sions. 

Enforcing the rules will also help in 
another Bar goal—improving the image 
of lawyers, he said. It is too much to 
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Skiing is a favorite pastime of Ben and Marte. 


expect everyone to like lawyers, but 
curtailing objectionable ads will im- 
prove the profession’s image, he noted. 

“T think the nature of the profession 
is to be involved in controversial activi- 
ties and disputes. When that happens 
you are not necessarily going to please 
everyone,” Hill said. “However, if the 
public’s attention is not focused on 
lawyers hawking their services on tele- 
vision, the public’s perception of the 
legal profession will change and the 
public’s confidence in the administra- 
tion of justice will improve.” 

One Bar dispute in which everyone 
isn’t pleased is lobbying. The new presi- 
dent favors a cautious approach for the 
Bar, where the organization concen- 
trates on a few major issues and the 
sections pick up a majority of the 
legislative advocacy. 

“Tve always thought the organized 
Bar should rather narrowly restrict its 
lobbying efforts to the judicial system 
and the improvement of the admini- 
stration of justice,’ Hill said. “We should 
resist the temptation to become in- 
volved in every issue. I think that the 
sections, by virtue of their interest in 
the various substantive areas of law, 
should have the major impetus in sup- 
porting or opposing legislation.” 

Access will continue to be a promi- 
nent issue for the Bar, between pro 
bono plans for the poor and nonlawyer 
forms for simpler legal problems. Talk- 
ing about access is about as close as 
Hill comes to announcing a specific goal 
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With the help of secretary Kathleen Thorpe, the new president keeps up with a busy trial 


practice. Associates say Hill can be found in the office most Saturdays. 


for his presidency. He said the Bar has 
plenty of issues to address without his 
creating any new commissions. With 
the Bar itself, the new president said 
he wants to keep tight control on the 
budget while maintaining the quality 
of Bar services, mount programs to 
improve Bar CLE courses, keep a tough 
disciplinary system, and continue to 
promote professionalism. 

“Revenues have declined and costs 
have increased, so we are going to be 
very tight on our programs and some 
of the things we are doing,” Hill said of 
the Bar budget. “At the same time, we 
have to be conscious we are 32nd among 
states in Bar dues. If we want to 
maintain the level of activities we have, 
we may have to pay a little more. But 
before anyone proposes a dues increase, 
I want to be sure that we are managing 
the Bar’s programs as efficiently as 
possible.” 

One of those programs he wants to 
protect is the Clients’ Security Fund— 
something he said separates lawyers 
from all other professions. This year, 
the fund expects claims of around $1.5 
million, with an income of just over 
$400,000. Next year could see even 
more claims. 

“We are going to be examining very 
carefully several proposals to solve the 
problem. One of the issues under con- 
sideration is whether a lawyer serving 
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as a fiduciary should be required to 
have a bond,” Hill said, adding that’s 
likely to come to the board this year. 

He hopes for a closer relationship 
with sections, especially on working to 
improve CLE offerings. He has already 
begun working with President-elect 
Alan Dimond on a two-year effort to 
improve the Bar’s CLE programs. “We 
are going to have to wrestle with the 
sections’ perception that the Bar is 
trying to dictate what must be done,” 
he said. “We must help the sections 
understand that all of us are working 
toward the same end, to make the 
Supreme Court-mandated CLE program 
the best possible and to improve the 
competency of the profession.” 

And improving professionalism is part 
of that. Hill said both the increasing 
number of lawyers and pressure to 
treat law as a business instead of a 
service profession has abraded profes- 
sionalism. “To the degree that I can, I 
want to accent service,” he said. “If we 
treat each other with respect, accept 
each other’s word, and concentrate on 
serving our clients, I believe those 
problems will begin to resolve them- 
selves.” 

The Bar also will be concerned with 
the findings of two Supreme Court 
panels, the Gender Bias Study Commis- 
sion and the Racial and Ethnic Bias 
Study Commission. Hill noted the Bar 


has already created a committee to 
implement the gender bias group’s find- 
ings as they relate to Bar activities. 

“T believe there are many things that 
we are going to have to do and we need 
to do to be certain everyone in the Bar 
feels he or she is judged on the basis of 
ability and not on the basis of gender 
or race,” he said. “On the other hand, 
we must be careful not to overreact and 
adopt a series of rules and regulations 
that cannot be enforced. ... I guess I’m 
always concerned about rules that try 
to legislate morals.” 

The Bar will also be addressing con- 
cerns of the Bench-Bar Commission, 
created by past-President James Fox 
Miller and scheduled to run through 
Hill’s term. The commission was get- 
ting ready to issue its initial recommen- 
dations as this article was written. Hill 
said those will present further chal- 
lenges for the Bar. 

It all adds up to a busy year for Ben 
Hill. But he isn’t shirking from the 
challenge, and is ready to apply his 
methodical, problem-solving, and con- 
sensus-building approach to the 
problems. 

Jim Miller said he doesn’t have any 
doubt Hill will be successful, adding 
he’s relied on Hill’s advice throughout 
the past year. “He’s very steady and 
very quick. His judgment is very good,” 
Miller said. “I think he'll make an 
excellent president. He’s got all the 
necessary experience both in the prac- 
tice of law and in governing of the Bar. 
He served as special counsel for Gov. 
Graham and knows an awful lot about 
all of Tallahassee and the political 
world. He was of great counsel to me 
when I would react to something that 
would happen in the legislature.” 

Alan Dimond, the new president- 
elect, agreed. “I think he is a very 
thoughtful, concerned Bar leader who 
carefully analyzes each problem and 
exercises excellent judgment in reach- 
ing his conclusions,’ Dimond remarked. 
“‘T think his major strengths are his 
intellect and the respect everyone in the 
Bar family has for him.” 

Like many other things in his life, it’s 
probably a safe bet Ben Hill won’t talk 
much about his accomplishments in his 
year as president. But it’s an equally 
safe bet those who come to him with 
problems will, for quite some time. 


Gary Blankenship is associate editor of 
The Florida Bar News. 
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The New Offer 
Judgment Statute 


by Judge James C. Hauser 


n 1990 the Florida Legislature 

combined both the general offer 

of judgment statute, F.S. §45.061, 

and F.S. $768.79 into one general 
offer of judgment statute, F.S. §768.79.! 
F.S. $768.79 (1986), the changes im- 
posed by the legislature will be the 
subject of this article. The article will 
also compare F.S. §768.79 (1990) with 
the offer of judgment rule, Fla. R. Civ. 
P. 1.442 (1990). 

It is important to note that, at the 
time this article was written, the Flor- 
ida Supreme Court had not yet decided 
whether F.S. §45.061 (1987) and F.S. 
§768.79 unconstitutionally infringed on 
the rule-making authority of the Flor- 
ida Supreme Court. The Fifth DCA has 
ruled that F.S. §45.061 is unconstitu- 
tional,? but the Second DCA has ruled 
that it passes constitutional muster.? 
Even if these statutes are declared 
unconstitutional, depending how the 
opinion is written, it is not totally clear 
whether the 1990 version would be 
unconstitutional as well. A comparison 
of Fla. R. Civ. P. 1.442 (1990) and FS. 
§768.79 (1990) may be found at the end 
of this article. 


Applicability 

F.S. §768.79 (1990) may be used in 
any civil action for damages involving 
a contract or insurance policy.4 Thus it 


appears to the author, any party seek- 
ing exclusively equitable relief, such as 
an injunction or declaratory relief, will 
not be able to use the statute. Nor will 
the statute apply to dissolution cases, 
since such causes of actions do not 
involve damages. Interestingly enough, 
the statute might apply to a class action 
or shareholder derivative suits, which 
had previously been excluded under the 
prior general offer of judgment statute.5 

The statute only applies to causes of 
action which are filed in a court of law.§ 
Thus the statute cannot be used in any 
administrative matter, nor may it be 
used in any workers’ compensation case. 

According to the statutory notes, this 
statute only applies to policies or con- 
tracts which were issued or renewed 
after October 1, 1990.” 


Pretrial Procedure 

There are no time requirements as 
to when the offer for judgment or 
demand for judgment must be made, 
but one would presume that the offer 
of judgment rule would apply.® If the 
defendant makes an offer of judgment, 
or the plaintiff makes a demand for 
judgment, the opposing party must ac- 
cept within 30 days, or it will be deemed 
rejected.9 

If a party makes an offer or demand 
for judgment and it is not accepted, the 


party making the offer is permitted to 
make a second offer.!° A party may also 
withdraw an offer, if the withdrawal is 
in writing and is served on the opposing 
party, before the opposing party accepts 
the offer by filing the written accep- 
tance with the court.!! Once the offer 
is withdrawn, it is considered void. 


Requirements of the Offer 

In order for it to be a valid offer, the 
offer must: 

1. Be in writing and state that it is 
being made pursuant to F.S. §768.79.!2 

2. Name the party making the offer 
and the party to whom the offer is being 
made.!3 

3. State with particularity the 
amount offered to settle a claim for 
punitive damages.!4 Note this provision 
is new and is not found in any of the 
prior offer of judgment statutes or Fla. 
R. Civ. P. 1.442. 

4. State the total amount being 
offered.15 

The offer shall be construed as in- 
cluding all damages which may be 
awarded in a final judgment.!¢ It is not 
clear whether the word damages will 
include attorneys’ fees, if the party 
filing suit is entitled to attorneys’ fees 
either by statute or contract. However 
the Florida Supreme Court has ruled 
that if an offer is silent regarding 
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attorneys’ fees and it is accepted by the 
opposing party, the party accepting the 
offer will be deemed to have waived 
attorneys’ fees.!7 

The offer must be served upon the 
party to whom it is made, but the offer 
is not permitted to be filed with the 
court unless it is necessary to enforce 
the offer.!8 In other words only if the 
offer is unreasonably rejected, will the 
offer be permitted to be filed with the 
court. 

The party to whom the offer is made 
must accept the offer in writing by 
filing both the offer and acceptance with 
the court within 30 days after service 
of the offer was made.!9 


Application for Attorneys’ Fees 

The party that has made the offer 
must file a motion for attorneys’ fees 
with the court within 30 days after the 
entry of a judgment or a voluntary or 
involuntary dismissal.2° 

If a defendant serves an offer of 
judgment and the amount recovered is 
less than 25 percent of that offer, the 
defendant shall be awarded reasonable 
attorneys’ fees, investigative fees, and 


costs.2) The award of attorneys’ fees 
costs and investigative fees is manda- 
tory, unless the offer was not made in 
good faith.22 

In determining whether the amount 
recovered is less than 25 percent of the 
amount offered, according to the stat- 
ute,23 a court must add to the net 
judgment any post judgment collateral 
source payments received or due as of 
the date of the judgment” and any post 
offer settlement amounts by which the 
verdict was reduced.?5 

If a plaintiff serves a demand of 
judgment and the amount recovered is 
more than 25 percent of that offer, the 
plaintiff shall be awarded reasonable 
attorneys’ fees, investigative fees, and 
costs.26 The award of attorneys’ fees 
costs and investigative fees is manda- 
tory, unless the offer was not made in 
good faith.2? 

In determining whether the amount 
recovered is more than 25 percent of the 
amount offered, according to the stat- 
ute,2® a court must add to the net 
judgment any post offer settlement 
amounts by which the verdict was 
reduced.?9 
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Suppose an insured sues his insur- 
ance company and prevails. Under the 
statute®? the insured will be entitled to 
a reasonable attorneys’ fee. Further 
suppose the defendant makes an offer 
of judgment under this statute to settle 
for $10,000 and a jury returns a verdict 
for $4,000. Finally suppose at the time 
that the offer of judgment was made, 
the plaintiff had incurred $5,000 worth 
of attorneys’ fees. The defendant will 
be the prevailing party under the stat- 
ute, if the plaintiffs attorneys’ fees are 
not included, but he will not be a 
prevailing party if they are included. 
This problem will apply to all cases in 
which attorneys’ fees are awardable by 
contract or statute. 

If there is a defense verdict in which 
the plaintiff recovers nothing, it is not 
clear whether the defendant will be 
entitled to attorneys’ fees. On the one 
hand an amendment added to the stat- 
ute makes it clear that if there is a 
defense verdict, a court must award the 
defendant attorneys’ fees and costs if 
the defendant has made an offer.?! On 
the other hand, another part of the 
statute permits the defendant attor- 
neys’ fees only if the judgment obtained 
by the plaintiff is less than 25 percent 
of the amount of the offer.°2 The courts 
have consistently ruled that this lan- 
guage meant that defendants would not 
be entitled to attorneys’ fees if there 
was a defense verdict, (i.e., the defen- 
dant recovered nothing).3 The ration- 
ale of the courts was that since there 
had not been a judgment, neither F-.S. 
§45.061 nor §768.79 (1986) would ap- 
ply. How the courts will resolve this 
conflict is not clear, although the author 
believes that it was the intent of the 
legislature that sanctions would be 
imposed against the plaintiff. 

If a court determines that the defen- 
dant is entitled to attorneys’ fees and 
costs under this statute, any amount 
awarded will be set off against the 
judgment of the plaintiff.34 This changes 
the common law, which would have 
required that separate judgments be 
entered for both the plaintiff and defen- 
dant.*5 If the amount recovered by the 
defendant in attorneys’ fees and costs 
exceeds the amount of the plaintiffs 
judgment, the defendant will be enti- 
tled to a judgment for the difference.36 

Once a court determines that either 
the plaintiff or the defendant is a 
prevailing party for purposes of this 
statute, the court must then determine 
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whether the offer was made in good 
faith.3”7 The court has the discretion to 
disallow attorneys’ fees to the party 
making the offer based on: 

a. The merit or lack of merit of the 
claim.38 

b. The number and nature of the 
offers made by the parties.®9 

c. The closeness of questions of fact 
and law at 

d. Whether the person making the 
offer had unreasonably refused to fur- 
nish information necessary to evaluate 
the reasonableness of the offer.4! 

e. Whether the suit was in a nature 
of a test case, presenting questions of 
far-reaching importance affecting non- 
parties.42 

f. The amount of additional delay cost 
and expense that the person making 
the offer reasonably would be expected 
to incur if the litigation should be 
prolonged.*% 

It is important to note that based on 
the wording of the statute, attorneys’ 
fees are mandatory unless the party 
who unreasonably rejected the offer fits 
within one of the above six exceptions. 
Even then, the trial court has the 
discretion to award attorneys’ fees. 


Calculating Attorneys’ Fees 

Costs, investigative fees, and attor- 
neys’ fees are to be calculated in 
accordance with the guidelines as prom- 
ulgated by the Florida Supreme Court.*4 
Whether the legislature is referring to 
the uniform guidelines for costs or case 
law on how attorneys’ fees are to be 
calculated is not clear. However based 
on the way the statute is drafted, the 
author assumes that the legislature is 
referring to attorneys’ fees. If that is so, 
the lodestar method of awarding attor- 
neys’ fees should be used, unless it is a 
public interest case.*5 It is not at all 
clear whether a party who prevails 
under this statute will be entitled to a 
multiplier. 

Attorneys’ fees and costs are to be 
imposed from the date the offer was 
served on the opposing party, not the 
date that it was rejected.*6 

Evidence of the offer, or demand for 
judgment, or its rejection may not be 
used in subsequent litigation’? and is 
only admissible to enforce an accepted 
offer or determine the imposition of 
sanctions under F.S. §768.79.48 

A comparison of Fla. R. Civ. P. 1.442 
(1990) with F.S. §768.79 (1990) 
follows: 


Comparison of Fla. R. Civ. P. 1.442 (1990) (Offer of Judgment Rule) 
with 
F.S. §768.79 (1990) (Offer of Judgment Statute) 


Fla. R. Civ. P. 1.442 (1990) 
1. Applicability 


Any civil action for money damages.*? Does 
not apply to stockholder’s derivative suits, 
nor any proceeding involving a dissolution 
of marriage, alimony, nonsupport, child 
custody or eminent domain.*! 


2. Time Requirements 

Offer may not be served sooner than 60 
days after the offeree has filed its first 
paper and no later than 60 days prior to 
trial.52 


3. Form of Offer 
a. Be in writing.*? 


b. Shall state it is settling all pending 
claims. 


c. Shall state it is being made pursuant to 
Fla. R. Civ. P. 1.442.57 


d. Shall state the name of the party making 
the offer and to whom it is being made.*? 


e. Shall summarize any relevant condi- 
tions.® 


f. Shall state the total amount being 
offered.®3 


4. Withdrawal of Offer 

An offer may be withdrawn if a written 
withdrawal is served on the offeree before 
a written acceptance is served on the 
offeror.®4 


5. Subsequent Offer 
No such requirement. 


6. Filing of Offer with Court 

Offer shall not be filed with the court 
unless it is accepted or is necessary to 
enforce the provisions of the offer.®® 


7. Acceptance of the Offer 

Offer is deemed rejected unless it is 
accepted within 30 days after service of the 
offer.” 


8. Motion for Attorneys’ Fees 

A motion for attorneys’ fees must be made 
within 30 days after the return of the jury 
verdict or the date of the filing of a 
judgment by the court.”2 


9. Sanctions 
Include reasonable attorneys’ fees and 
costs.73 


10. In order to impose sanctions a court 
must find that: 


Defendant Makes Offer 


F.S. §768.79 (1990) 
1. Applicability 


Civil action for damages involving a con- 
tract or insurance policy issued after 
October 1, 1990.5° 


2. Time Requirements 
No such requirement. 


3. Form of Offer 
a. Be in writing.*4 


b. No such requirement. 


c. Shall state it is being made pursuant to 
F.S. §768.79.56 


d. Same.58 


e. Shall state with particularity that the 
amount being offered settles a claim for 
punitive damages.®! 


f. Same.® 


4. Withdrawal of Offer 

An offer may be withdrawn if a written 
withdrawal is served on the offeree and 
before the offeree files a written acceptance 
with the court.® 


5. Subsequent Offer 

If a party makes an offer or demand and 
it is not accepted, the party making the 
offer may make a subsequent offer.®6 


6. Filing of Offer with Court 
Same.§? 


7. Acceptance of the Offer 
Same.® 


8. Motion for Attorneys’ Fees 

Within 30 days after the entry of a judg- 
ment or a voluntary or involuntary dis- 
missal.7! 


9. Sanctions 
Include reasonable attorneys’ fees, investi- 
gative costs, and costs.”4 


10. In order to impose sanctions a court 
must find that: 


Defendant Makes Offer 
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Membership Benefits 


The Florida Bar provides many services to 
improve your professional life. Members 
can save substantial amounts on many 
things you need to effectively function as 
a lawyer. 


Association Insurance Programs—For 
more information on group disability, term 
life, hospital income, accidental death and 
dismemberment, and comprehensive ma- 
jor medical, call 1-800-220-3032. 


Individual Long Term Disability Plan 
—For information on this plan underwritten 
by Monarch Life insurance Company call 
1-800-282-8626. 


Car Rental Discounts ACCT # 
ALAMO 1-800-732-3232 93718 
AVIS 1-800-331-1212 A/A421600 
HERTZ 1-800-654-3131 152030 
NATIONAL 1-800-227-7368 5650262 
DOLLAR 1-800-237-4584 1007001 


Civil Court Bonds/Employee Fidelity 
Bonds — For more information and assis- 
tance call JURISCO at 1-800-274-2663. 


Computer Discounts—Florida Bar mem- 
bers receive a minimum 28% discount on 
hardware and software products and serv- 
ices at NYNEX Business Centers 
throughout the country. Call 1-800-346- 
9X9X or Mike Belnavis at 305-267-3637 for 
the name of the legal account representa- 
tive nearest you. 


Computerized Legal Research—Associa- 
tion Rates. For the latest rate and informa- 
tion call: LEXIS 1-800-356-6548 — Karen 
Thrane. 


Express Shipping Discounts—Call AIR- 
BORNE Express at 1-800-443-5228 for 
information. Association Code #N82. 


Affinity Credit Card—Maryland Bank 
N.A—tThe Florida Bar credit card. Call 
1-800-847-7378 for information. 


Eyeglasses and Contact Lens Discount 
— Eckerd Vision Group — see phone book 
listings. 

Magazine Subscription Program—Sub- 
stantial discounts. To obtain a current price 
list, call The Florida Bar Magazine Program 
at 1-800-289-6247 or (516) 676-4300. 


Professional Liability Insurance—Call Flor- 
ida Lawyers Mutual Insurance Company 
at 1-800-633-6458 for applications and 
information. 


Walt Disney World Magic Kingdom 
Club—Contact George Dillard at The Flor- 
ida Bar — (904) 561-5600. 
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The party against whom sanctions are 
sought unreasonably rejected the offer, 
resulting in unreasonable delay and need- 
less increase in the cost of litigation,”® 
and 

if the offer was made by the defendant, the 
damages awarded to the offeree was less 
than 75 percent of the amount offered.”” 


Plaintiff Makes Offer 


If the offer was made by the plaintiff the 
damages awarded to the plaintiff were 
more than 125 percent of the offer,”® 


and 
the defendant unreasonably rejected the 
offer, resulting in unreasonable delay and 


needless increase in the cost of litigation.5! 


11. If offer of judgment was rejected, award 
of sanctions is discretionary.®% 


12. If there is a defense verdict, that is the 
plaintiff recovers nothing, the defendant 
will not be entitled to sanctions. 


13. Set Off 
Nothing in rule. 


14. Did party making offer act in good 
faith? 


In determining entitlement to amount of 
the sanction the court may consider any 
relevant factor including:®° 


a. The merit of the claim that was the 
subject of the offer.9! 


b. The number, nature, and quality of the 
offers and counteroffers made by the par- 
ties.% 


c. The closeness of the questions of fact and 
law at issue.% 


d. Whether a party making the offer unrea- 
sonably refused to furnish information to 
evaluate the reasonableness of an offer.% 


e. Whether the suit was in nature of a test 
case, presenting questions of far- 
reaching importance affecting nonparties.% 


f. The fact that at the time the offer was 
made and rejected, it was unlikely that the 


rejection would result in unreasonable 
delay.!0° 


A defendant serves an offer of judgment 
and the amount recovered is less than 25 
percent of the net judgment, the defendant 
is entitled to sanctions.”> In determining 
whether the amount recovered is less than 
25 percent of the amount offered, a court 
must add to the net judgment any post 
judgment collateral source payments re- 
ceived or due as of the date of the judgment 
and any post offer settlement amounts by 
which the verdict was reduced.”8 


Plaintiff Makes Offer 


If the plaintiff serves a demand for judg- 
ment on the defendant and the amount 
recovered is more than 25 percent of that 
offer, the plaintiff is entitled to sanctions.®° 


In determining if the amount recovered is 
more than 25 percent of the amount 
offered, a court shall add to the net judg- 
ment any post offer settlement amount by 
which the verdict was reduced.5? 


11. If offer or demand of judgment was 
rejected, the award of sanctions is manda- 
tory, unless the offer was not made in good 
faith.®4 


12. If there is a defense verdict, that is the 
plaintiff recovers nothing, it is not clear 
whether the defendant will be entitled® 
to sanctions.®& 


13. Set Off 

If there is a set off, a court must set off any 
sanctions for the defendant against the 
judgment of the plaintiff.8’ If the amount 
recovered by the defendant exceeds the 
amount recovered by the plaintiff, the 
defendant will be entitled to a judgment 
for the difference.®® 


14. Did party making offer act in good 
faith? 


A court may disallow attorneys’ fees based 
on: 


a. The merit or lack of merit of the claim.% 


b. The number and nature of the offers 
made by the parties.%? 


c. The closeness of questions of fact and law 
at issue.% 


d. Whether the person making the offer 
had unreasonably refused to furnish infor- 
mation necessary to evaluate the reason- 
ableness of the offer.%” 


e. Whether the suit was in a nature of a 
test case, presenting questions of far- 
reaching importance affecting nonparties.” 


f. The amount of additional delay cost and 
expense that the person making the offer 
would reasonably be expected to incur if 
the litigation was prolonged.!°! 
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g. The fact that the party seeking sanctions 
has himself rejected an offer or counter- 
offer on the same issues or engaged in 
other unreasonable conduct.!©2 


h. The fact that the proceeding was essen- 
tially equitable in nature.!% 


i. The lack of good faith underlying the 
offer.!% 


j. The fact that the judgment was grossly 
disproportionate to the offer.1% 


15. Calculating Attorneys’ Fees 


No set procedure adopted, although in 
calculating attorneys’ fees a court may 
consider the factors listed in Fla. R. Civ. 
P. 1.442(h)(2)(A)-(J).!°8 See number 14 of 
this appendix for a listing of those factors. 


16. Evidence of the Offer 

Evidence of the offer is admissible only in 
proceedings to enforce an accepted offer or 
to determine the imposition of sanctions.!!° 


g. No such provision. other subrogation rights exist. See also Fa. 
Stat. §627.7372 (no fault) for an additional 
definition of collateral source. 

25 Suppose there is more than one 
who is potentially liable. If after the offer of 

h. No such provision. Note that this statute judgment is made, one of those persons 

would not apply to equitable proceedings.1% settles, even if that person is not one of the 
named defendants, the court will be required 

i. No such provision. to add that amount to the amount of the net 
judgment to determine whether the amount 
recovered is less than 25 percent of the 

j. No such provision. amount offered. 

26 Fria. Stat. §768.79(6)(b) (1990). 
27 Fra. Star. §768.79(7)(1990). What con- 


15. Calculating Attorneys’ Fees stitutes good faith will be discussed later in 
this section. 

Probably the lodestar method as listed in 28 Fa. Stat. §768.79(6) (1990). 

Standard Guaranty Insurance Company v. 29 Suppose there is more than one person 


Quanstrom, 555 So.2d 828 (Fla. 1990).!°7 who is potentially liable. If after the offer of 
Note for public interest cases the lodestar judgment is made, one of those persons 


method will not apply. settles, even if that person is not one of the 

named defendants, the court will be required 
16. siege of the Offer to add that amount to the amount of the net 
Same. 


judgment to determine whether the amount 
recovered is less than 25 percent of the 
amount offered. 


30 Fra. Star. §627.428. 
31 Fra. Stat. §768.79(1)(a) (1990). 


1 Fia. Stat. §45.061 was repealed and 
Fia. Star. §768.79 was expanded to include 
not just offers of judgment in insurance 
cases, but to any civil case involving an 
insurance policy or contract. Fia. Star. 
§768.79(1)(a). The repeal of Fa. Star. §45.061 
affects only causes of action which accrued 
after October 1, 1990. 

2 Milton v. Leapai, 562 So.2d 805 (Fla. 
5th D.C.A. 1990). 

3 A. G. Edwards & Sons, Inc. v. Davis, 
559 So.2d 235 (Fla. 2d D.C.A. 1990). 

4 Fra. Star. §768.79(1)(a) (1990). 

5 Fra. Stat. §45.061(4) (1987). 

6 Fra. Star. §768.79(1)(a) (1990). 

7 Fra. Star. §768.79 (1990) committee 
note. 

8 Fra. R. Civ. P. 1.442. In adopting the 
rule, the Florida Supreme Court specifically 
stated that the rules of procedure adopted 
by Fra. R. Crv. P. 1.442 would take prece- 
dence over Fia. Stat. §45.061 and Star. 
§769.79. See In re Amendment to the Florida 
Rules of Civil Procedure, 550 So.2d 442 (Fla. 
1990). 

9 Fra. Star. §768.79(1)(a) (1990). 

10 Fra. Stat. §768.79(2) (1990). 

11 Fra. Star. §768.79(5) (1990). 

12 Fra. Stat. §768.79(2)(a) (1990). 

13 Fra. Stat. §768.79(2)(b) (1990). 

14 Fra. Star. §768.79(2)(c) (1990). 

15 Fra. Star. §768.79(2)(d) (1990). 

16 Fra. Star. §768.79(2) (1990). 

17 Unicare Health Facilities, Inc. v. Mort, 
553 So.2d 159 (Fla. 1990). 

18 Fra, Star. §768.79(3) (1990). 

19 Fra. Stat. §768.79(4) (1990). 

20 Fra. Stat. §768.79(6). 

21 Fria. Stat. §768.79(6)(a) (1990). 

22 Fra. Star. §768.79(7) (1990). What 
constitutes good faith will be discussed later 
in this section. 

23 Fa. Stat. §768.79(6) (1990). 

24 Collateral source is defined at Fia. 
Star. §768.76. A court is required to reduce 


32 Star. §768.79(6)(a). 
33 Gunn v. DePaoli, 562 So.2d 427 (Fla. 
2d D.C.A. 1990); Coe v. B & D Transporta- 
the amount of a judgment by the total of all tion Services, Inc., 561 So.2d 469 (Fla. 2d 
amounts that have been paid for the benefit D.C.A. 1990); Oriental Imports, Inc. v. Alilin, 
of the claimant or are otherwise available 559 So.2d 442 (Fla. 5th D.C.A. 1990); Rabitie 
to him, from all other collateral sources, as v. U.S. Security Insurance Company, ___ 
defined by Fia. Star. §768.76, for which no So.2d__, 14 F.L.W. 1753 (Fla. 3d D.C.A. 


A BETTER WAY. 


e We guarantee a successful result .... OR NO CHARGE. 


e Search fees are reasonable based on data available... 
NOT THE SIZE OF THE ESTATE! 


e We recommend that our clients obtain court approval 
of our fees .. . before any commitment is made by the 
estate! 


¢ Completed reports include all necessary documentation 
to support the identities of the persons located. 


For a no obligation fee quotation, references and more 
information on how to find missing heirs a better way, 
please call 


TOLL FREE INTERNATIONN. 
1-800-663-2255 GENEALOGICAL 
. | SEARCH nc 
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1989). 


(Fla. 3d D.C.A. 1984). 
(1990). 


pany v. Quanstrom, 555 So.2d 828 (Fla. 
1990). 


56 Fra. Star. §768.79(2)(a). 
57 Fra. R. Civ. P. 1.442(c)(2). 

58 Star. §768.79(2)(b). 

59 Fra. R. Civ. P. 1.442(c)(2). 

60 Id. 

61 Fria. Stat. §768.79(2)(c). 

62 Fria. Star. §768.79(2)(d). 

63 Fra. R. Civ. P. 1.442(c)(2). 

64 Fra. R. Crv. P. 1.442(g). 

65 Fra. Star. §768.79(5). 

66 Stat. §768.79(2). 

67 Fra. Star. §768.79(3). 

68 Fra. R. Civ. P. 1.442(e). 

69 Fra. Star. §768.79(1)(a); §768.79(4). 
70 Fra. R. Civ. P. 1.442(f)(1). 

71 Fra. Star. §768.79(6). 

72 Fra. R. Civ. P. 1.442(h)(1). 

73 Id. 

74 Fria. Star. §768.79(6)(a)(b). 

7 Fra. Stat. §768.79(6)(a). 

76 Fra. R. Civ. P. 1.442(h)(1)(A). 

77 Fra. R. Civ. P. 1.442(h)(1)(B)(i). 
78 Fra. Star. §768.79(6)(a). 

79 Fra. R. Civ. P. 1.442(h)(1)(B)(ii). 
80 Fra. Star. §768.79(6)(b). 

81 Fra. R. Cv. P. 1.442(h)(1)(A). 

82 Fa. Star. §768.79(6)(b). 


34 Fa. Star. §768.79(1) and §768.79(6)(a). 
35 See Durene v. Alcime, 548 So.2d 1208 


36 Fra. Star. §768.79(1) and §768.79(6)(a) 


37 Fa. Stat. §768.79(7) (1990). 

38 Fra. Stat. §768.79(7)(a). 

39 Stat. §768.79(7)(b). 

40 Fra. Star. §768.79(7)(c). 

41 Fra. Star. §768.79(7)(d). 

42 Fra. Stat. §768.79(7)(e). 

43 Fa. Stat. §768.79(7)(f). 

44 Fra. Star. §768.79(6)(a)(b). 

45 Standard Guaranty Insurance Com- 


46 Stat. §768.79(6)(a)(b). 

47 Fra. Star. §768.79(1). 

48 Fra. Star. §768.79(8). 

49 Fra. R. Civ. P. 1.442(a). 

50 Fra. Star. §768.79(1)(a) (1990). 
51 Fra. R. Crv. P. 1.442(h)(4). 

52 Fra. R. Civ. P. 1.442(b). 

53 Fra. R. Civ. P. 1.442(c)(2) 

54 Fra. Star. §768.79(2)(a). 

55 Fra. R. Civ. P. 1.442(c)(2). 


A Word About Bar 
Journal Articles... . 


The primary purpose of articles and columns is to educate or 
inform the reader on issues of substantive law and practical concern 
to lawyers. 

Analysis, opinion, and criticism of the present state of the law are 
also encouraged and should be clearly identified by sufficient legal 
authority on all sides of an issue to enable the reader to assess the 
validity of the opinion. Where criticism is voiced, suggestions for 
reform should also be included. Criticism should be directed to is- 
sues only. 

Articles submitted for possible publication should be typed on 
eight and one-half by 11 inch paper, double-spaced with one-inch 
margins. Citations should be consistent with the Uniform System 
of Citation. 

Lead articles may not be longer than 18 pages, including foot- 
notes, and will be reviewed by members of The Florida Bar Journal 
Editorial Board. 

Manuscripts may be submitted to Editor, The Florida Bar Jour- 
nal, 650 Apalachee Parkway, Tallahassee, Florida 32399-2300. 


83 Fra. R. Civ. P. 1.442(h)(1). 
84 Fra. Star. §768.79(7). 

85 Fra. R. Civ. P. 1.442(h)(1)(A)(B) 
requires that in order for the defendant to 
be entitled to sanctions, the plaintiff must 
recover a judgment. See Gunn, 562 So.2d 427 
(Fla. 2d D.C.A. 1990); Coe, 561 So.2d 469 
(Fla. 2d D.C.A. 1990); Oriental Imports, Inc., 
559 So.2d 442 (Fla. 5th D.C.A. 1990); Rabi- 
tie, _So2d__, 14 F.L.W. 1753 (Fla. 3d 
D.C.A. 1989). 

86 Fa. Stat. §768.79(1)(a) states specifi- 
cally that if there is a defense verdict, the 
court shall award attorneys’ fees and costs 
against the plaintiff. On the other hand, 
Fra. Stat. §768.79(6)(a) still requires that 
the amount of the offer be 25 percent less 
than the judgment obtained by the plaintiff. 

87 Fra. Stat. §768.79(1) and §768.79(6)(a). 

88 Id. 

89 Fa. R. Civ. P. 1.442(2). 

90 Fa. Star. §768.79(7)(a). 

91 Fra. R. Crv. P. 1.442(2)(A). 

92 Fra. Star. §768.79(7)(b). 

93 Fa. R. Civ. P. 1.442(2)(B). 

% Fra. Stat. §768.79(7)(c). 

9 Fra. R. Civ. P. 1.442(2)(C). 

96 Fra. R. Civ. P. 1.442(2)(D). 

97 Fra. Star. §768.79(7)(d). 

98 Fra. R. Civ. P. 1.442(2)(E). 

99 Fra. Stat. §768.79(7)(e). 

100 Fria. R. Civ. P. 1.442(2)(F). 
101 Fra. Star. §768.79(7)(f). 
102 Fra. R. Civ. P. 1.442(h)(2)(G). 

103 Fa. R. Civ. P. 1.442(h)(2)(H). 

104 Stat. §768.79(1). 

105 Fra. R. Civ. P. 1.442(h)(2)(1). 

106 Fya. R. Civ. P. 1.442(h)(2)(J). 

107 Fa. Stat. §768.79(6)(a)(b). 

108 Fra. R. Civ. P. 1.442(h)(2). 

109 Star. §768.79(8). 

110 Fra. R. Civ. P. 1.442(i). 


James C. Hauser is a circuit judge 
in the Ninth Judicial Circuit, 
Orlando. He graduated from the Uni- 
versity of Pennsylvania and the Whar- 
ton School of Finance in 1970 with 
a degree in economics, and from 
Boston University Law School in 
1973. 
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Florida Law? 


We've done our research. . . 


Florida Corporate Practice * Florida Small Business Practice * Employees’ Benefits In Florida * Practice Under 
Florida Usury Law * Secured Transactions In Florida * Florida Franchise Law And Practice * Not For Profit Corporations In 
Florida Actions * Basic Creditors’ And Debtors’ Rights In Florida * Business Litigation 

And Local Taxes 


| And Il ¢ 
Florida Criminal Rules And 
Practice ¢ Florida 
Standard Jury Instructions In 


Criminal Cases 
Instructions In 
Cases © Grand 
And Instructions 


¢ Standard Jury 
Misdemeanor 
Jury Handbook 
© Criminal Trial 


Practice In Florida 
e DUI And Other Traffic 
Offenses In Florida 
¢ Florida Pretrial Practice 
In Criminal Cases * The 
Florida Bar Probate 
System * Basic Practice Under 
Florida Probate Code 
¢ Florida Will And Trust 
nder Florida robate 
Code * Basic Estate Planning 
In Florida ¢ Administration 
Of Trusts In Florida 
¢ Florida Guardianship 
Practice 


¢ Adoption, 
Paternity And Other Florida Family Practice * Drafting Marriage Contracts In Florida * Florida Dissolution Of Marriage * Cases 
And Materials On Florida Domestic Relations * Florida Juvenile Law And Practice * Florida Proceedings After Dissolution Of 
Marriage * Florida Family Law Handbook * Comparative Negligence And Contribution In Florida * Florida Automobile 
Insurance Law * Florida Workers’ Compensation Practice * Products Liability In Florida * Maritime Law And Practice 
¢ Florida Real Property Sales Transactions * Real Property Tax Considerations In Florida * Real Property Title Examination 
And Insurance In Florida ¢ Florida Condominium Law And Practice * Florida Environmental And Land Use Law, Volume | 
¢ Florida Environmental And Land Use Law, Volume Il * Florida Construction Law And Practice * Florida Eminent Domain 
Practice And Procedure * Civil Cover Sheet © Final Disposition Form * Professional Liability Of Lawyers In Florida* Alternate 
Dispute Resolution, Volume | * Florida Administrative Practice * Florida Civil Practice Before Trial * Florida Civil Trial Practice 
¢ Florida Civil Practice Damages ¢ Florida Standard Jury Instructions In Civil Cases * Constitutional Litigation In Florida 
¢ Evidence In Florida * Immigration Law And Practice In Florida * Selected Topics On Florida Disability Law * Florida 
Appellate Practice * Cases And Materials On Florida Appellate Practice And Procedure * Professional Ethics Of The Florida 
Bar * Florida Ethics Guide For Legal Assistants * Guide To Florida Legal Research * Legal Forms And Worksheets * Case 
Summary Service * Index To Forms * Rules Of Appellate Procedure * Rules Of Juvenile Procedure * Probate Rules 
¢ Rules Of Criminal Procedure * Rules Of Practice And Procedure For Traffic Courts * Workers’ Compensation Rules Of 
Procedure * Rules Of Civil Procedure, Rules Of Judicial Administration, Small Claims Rules * Florida Standard Jury Instructions 
In Civil Cases On Disk © Forms From Drafting Marriage Contracts In Florida On Disk * Forms From Legal Forms And 
Worksheets On Disk * Florida Probate System On Disk 


And made yours easier. 


Your Florida Bar Continuing Legal Education Publications staff is working for you and your clients. More than 60 
specialized legal manuals are available. All have been written by Florida attorneys who are experts in their fields, and 
edited by full-time Florida Bar staff attorneys. For complete information on titles in your area of practice write or call The 


Florida Bar, Continuing Legal Education Publications, 650 Apalachee Parkway, Tallahassee, Florida 32399-2300, 
(904) 561-5600. 
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ical Education Addresses Concerns 


here has been much dis- 

cussion within the Bar in 

recent years on the ques- 

tion of what actions 
should be taken to improve profession- 
alism and the professional competence 
of Bar members. The matter has been 
studied by many groups and a variety 
of solutions have been proposed. Among 
the most interesting are recommenda- 
tions by the Florida Bar Commission 
on Lawyer Professionalism that the law 
schools aid efforts to improve profes- 
sionalism in several ways, including 
“[encouraging] students to provide un- 
compensated public service and legal 
services to those who cannot afford 
them” and by offering “elective courses 
in law office management and econom- 
ics”! That commission also suggested 
that the “Florida Supreme Court should 
establish a special commission to study 
the feasibility of requiring a minimal 
practice experience for lawyers prior to 
full admission to the Bar.” 

The All Bar Conferences in 1990 and 
1991 included a debate regarding 
changed admission requirements to im- 
prove competence.’ The first conference 
considered requiring an internship be- 
fore admission, and advised the Bar to 
explore a “mentor” program. The second 
All Bar Conference debated the ques- 
tion: “Shall The Fiorida Bar establish 
rules which require a six-month condi- 
tional admission to the Bar (following 
passage of the Bar exam), during which 
time the new admittee must establish 
fulfillment of minimal practice require- 


Benjamin H. Hill III is president of The 
Florida Bar. 


by Benjamin H. Hill Ill 


ments?” The proposal was defeated 82- 
31, but the conference proceeded to the 
next issue: “How such a minimal prac- 
tice requirement could be met if such a 
standard was adopted.” Four alterna- 
tives were proposed: law school clinical 
programs; commercially available and 
approved (NITA) practice experience; 
mentorship programs; and employer- 
supervised programs. The conference 
voted in favor of law school clinical 
programs in lieu of a “practice” require- 
ment, and against the other alterna- 
tives. 

At its March 1991 meeting, the Board 
of Governors received a report from the 
Student Education and Admissions to 
the Bar Committee recommending four 
proposals of particular interest.4 The 
committee recommended that “[blefore 
being allowed to appear as trial counsel 
in a civil or criminal case, an attorney 
should be ‘qualified’ through programs 
such as participation in a specific num- 
ber of trials, clinical experiences, and/or 
trial practice classes while in law 
school."5 The committee also recom- 
mended the adoption of a three-tier 
system for licensing lawyers: Tier 1, 
“admitted but not eligible to practice 
supervision by a qualified attorney;” 
Tier 2, “qualified (meets the minimum 
requirements as set by the Supreme 
Court);” and Tier 3, “certified (the certi- 
fication system as presently exists).”6 

This theme issue is designed to facili- 
tate intelligent debate on the many 
proposals that have referenced clinical 
education as a potential resource for 
addressing Bar concerns about profes- 
sionalism and lawyer competence. Many 
Florida lawyers are aware that law 
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school clinics are presently operating 
in all six of the state’s law schools. 
However, not all Bar members are 
aware of how those programs operate, 
and many do not fully understand the 
challenges that clinical programs face, 
and the opportunities that those pro- 
grams provide for addressing Bar con- 
cerns. 

I hope that the articles in this issue 
will provide members of the Bar with 
answers to their questions about clini- 
cal education, and that this theme issue 
will facilitate efforts to improve the 
professionalism and professional com- 
petence of members of the Bar. 


1 “Professionalism: A Recommitment of 
the Bench, the Bar and the Law Schools of 
Florida” The Florida Bar Professionalism 
Commission Report. 

2 Id. 

3 Recently the Supreme Court of Florida 
adopted an amendment to the Rules Regu- 
lating The Florida Bar that requires a basic 
mandatory skills course for all new Bar 
admittees. The Florida Bar Re: Amendment 
to Rules Regulating The Florida Bar, Rule 
6-12.1 (Basic Skills Course Requirement), 
524 So.2d 634 (Fla. 1988). 

4 The Committee on Student Education 
and Admission to the Bar investigated the 
status of clinical legal education in Florida 
in 1985. The results of that investigation, 
conducted with the assistance of Professor 
Anne L. Spitzer of the University of Florida 
College of Law, was submitted to the Board 
of Governors and has been published as 
Spitzer, Clinical Education in Florida, 12 
Nova L. Rev. 797 (1988). 

5 Resolution of the Student Education 
and Admissions to the Bar Committee of The 
Florida Bar Concerning New Admission Re- 
quirements of The Florida Bar, adopted 
Jenuery 26, 1991. 

Id. 
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The Bar and Legal Education 


ince its founding in 1878, 
the American Bar Associa- 
tion has worked to improve 
legal education and lawyer 
competence. The ABA Section on Legal 
Education and Admissions to the Bar, 
now chaired by José Garcia-Pedrosa of 
Miami, was established at the same 
time the ABA was founded and has 
worked closely with American law 
schools to assure that the educational 
opportunities available at approved 
schools meet the ABA standards. This 
section has been chaired by many Flo- 
ridians over the years. Olin Watts of 
Jacksonville made great contributions, 
and the section had a particularly vig- 
orous leader in professor J.R. “Dick” 
Julin of the University of Florida, who 
has also served as the president of the 
Association of American Law Schools. 
Legal education in the United States 
has been a great success story. No other 
society requires more years of univer- 
sity education for its lawyers and the 
resources for legal education are better 
today than ever before. Law professors 
and law students are superbly quali- 
fied, and there are many law schools 
actively involved with innovations. 
Against the background of this suc- 
cess, legal education still is working out 
its own mission and the debate between 
those who see the law school as primar- 
ily an academic discipline oriented to- 
ward the university and those who see 
the law school mission as training 
lawyers for their professional careers. 
It is usually a dull debate, but there are 
a few professors (and fewer practicing 
lawyers) who have contributed fresh 
perspectives. Stephen Maher’s article 
is fresh and sharp, and the factual 
reports from the law schools give us a 
perspective for further discussion. 
Legal education is unlike all other 
graduate education and all other pro- 


Talbot “Sandy” D’Alemberte is president- 
elect of the ABA and former dean of 
Florida State University College of Law. 


by Talbot D’Alemberte 


fessional schools. First, law schools are 
still largely designed on the “Paper 
Chase” model and law school teaching 
resources are very slim when compared 
to those of other graduate and profes- 
sional schools. Second, the American 
law schools remain somewhat detached 
from the law profession. I suspect that 
no other professional school training 
remains so remote from the profession 
(with the possible exception of journal- 
ism schools). In my judgment, this 
remoteness and lack of resources are 
related and the articles presented here 
offer some thoughts on how bar involve- 
ment may also help with the available 
resources. 

In recent years, the ABA has been 
one of the strongest supporters of clini- 
cal education. With the help of the ABA 
and others, significant progress has 
been made in establishing clinical edu- 
cation as a part of American legal 
education. Much still needs to be done 
to make clinical education affordable 
and available to students, without sac- 
rificing the educational quality that has 
traditionally been assured in the clinic 
through close faculty supervision and 
low student-faculty ratios. 

Clinical education today is not with- 
out controversy. Some advocate requir- 
ing clinical education for all law 
students. Others note the high cost of 
the careful supervision that is often 
necessary to make the clinical experi- 
ence valuable as an educational experi- 
ence. As a new decade begins in clinical 
education, the ABA Section on Legal 
Education is attempting to collect infor- 
mation on the state of skills training 
in American law schools. A committee 
chaired by former ABA President Bob 
MacCrate is now compiling data and 
plans to publish a comprehensive report 
soon. 

Today, the encouragement for law 
schools to provide greater training in 
professional skills is coming from a new 
source: the state bars. The Student 
Education and Admissions to the Bar 


Committee of The Florida Bar has 
submitted a proposal to the Board of 
Governors of The Florida Bar that 
would change admission requirements, 
expand the bridge-the-gap program, and 
develop a three-tier system for licensing 
Florida lawyers. 

Practitioners continue to be an im- 
portant resource in the improvement 
of legal education. This theme issue is 
designed to bring the practitioners of 
Florida up-to-date on some of the issues 
in clinical education today and on devel- 
opments in clinical education within 
the state’s law schools. It is timely and 
I hope that it will enliven the discussion 
which we are certain to have upon 
receipt of the MacCrate report. I look 
forward to that being a lively and 
informed debate. 


“‘American legal 
education has not 
seen a change on the 
order of recent 
changes in clinical 
education since Dean 
Christopher Colum- 
bus Langdel! and 
others married the 
case method of study- 
ing appellate deci- 
sions with the Socratic method. Only in the 
last 25 years have law schools developed 
courses devoted to the so-called professional 
skills, including litigation, negotiation, client 
counseling, and a host of other activities that 
lawyers are called upon to perform every day. 

“*Seeking to evaluate that experience, the 
ABA Section of Legal Education and Admis- 
sions created the Task Force on Law Schools 
and the Profession: Narrowing the Gap. The 
task force has undertaken the first truly 
comprehensive survey of what is going on 
in American law schools with respect to 
clinical legal education and had phenomenal 
response. Its report is due out in 1992.’ 

— Jose' Garcia-Pedrosa, Chair 
ABA Section of Legal Education and 
Admissions to the Bar 
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Public interest law clinics seem to me to have achieved 
more public benefit than almost any other development 


ven if Mr. Civiletti’s as- 

sessment of the value of 

clinical education seems 

exaggerated, his point is 
well taken. Public interest legal clinics 
provide an immediate, almost measur- 
able, public benefit. For example, since 
the University of Miami clinical pro- 
gram began keeping careful records in 
1977, students enrolled in the program 
have provided more than 425,000 hours 
of time to participating public sector 
law offices in South Florida. The stu- 
dents have seen the problems those 
underfunded public agencies deal with 
each day. Their time has been of great 
value, because clinic students do not 
just observe; third-year students are 
permitted, by Supreme Court rule, to 
practice law under supervision. Thus, 
many students have appeared in court, 
and some have even conducted jury 
trials, as part of their clinical experi- 
ence. 

More traditional aspects of legal edu- 
cation also provide important public 
benefits. However, those benefits are 
less immediate and are harder to quan- 
tify, as they often occur years after the 
student has left the law school. 

It is also true that many law students 
find their clinical experiences particu- 
larly stimulating, and many remember 
those experiences as the best part of law 
school, in part because it is their first 
experience with the practice of law, but 
also because the clinics provide an 
excellent learning experience. 

Despite statistics attesting to the 
public benefit that clinics can provide, 
and the testimonials of former students 
concerning its value as an educational 
experience, clinical education continues 
to exist on the fringes of legal educa- 
tion. The story of clinical education is 
that of an alternative approach to learn- 
ing which has achieved only marginal 
success in its fight for recognition and 
acceptance within the university law 
school. The reality of clinical education 


in modern legal history. 


—Benjamin Civiletti' 


is that, without the strong support of 
lawyers and the organized bar, clinical 
education would probably not have sur- 
vived. Why is that the case? The rea- 
sons can be found in the history and 
politics of legal education. 


A Very Brief History 
of Legal Education 

As most lawyers know, legal educa- 
tion was not always the exclusive prov- 
ince of the law school. In the early days 
of the republic, those who aspired to 
become lawyers learned law through 
apprenticeship and by reading law on 
their own. The rise of the law school 
occurred gradually. Two men had a 
particular impact on its development: 
Justice Story, whose work as the Dane 
Professor at Harvard helped establish 
the reputation of the Harvard Law 
School, and Harvard Professor Christo- 
pher Columbus Langdell, who devel- 
oped the case method, the dominant 
instructional approach in law school 
today.2 The American Bar Association 
also played an important role in establish- 
ing the predominance of the law school. 
Concern about the quality of legal edu- 
cation has always been a central focus 
of the ABA. Since 1921, it has sup- 
ported requiring candidates for admis- 
sion to the bar to be graduates of 
approved law schools, has maintained 
a list of schools that meet its standards, 
and it has been active in law school 
accreditation. Today, the student com- 
pleting a traditional law school educa- 
tion has had three years of classes, 
many of which use the case method of 
instruction. While progress has been 
made in offering classes that provide 
training in professional skills, many 
students still graduate without any 
clinical experience. 

Even as this trend was developing, 
and was far from complete, there were 
those who foresaw its limitations. Writ- 
ing in 1911, Harlan F. Stone, then dean 
of the Columbia Law School, wrote: 
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Looking toward the future, then, the prob- 
lem of legal education lies in the somewhat 
delicate adjustment of the function of the 
professional school, having the educational 
ideals of the university, to the practical 
needs and aims of professional training.’ 

The tension between educational ide- 
als and professional needs continues in 
law schools today. Some, especially mem- 
bers of the practicing bar who are 
dissatisfied with the efforts of the law 
school to provide training in profes- 
sional skills, would say that this ten- 
sion has been largely resolved in favor 
of educational ideals. 

Since its introduction in the early 

part of this century, clinical education 
has been identified with providing train- 
ing in professional skills. Professor John 
S. Bradway, an early and tireless apos- 
tle of clinical education, concluded the 
last of his many articles this way: 
Law school examinations are important. Bar 
examinations are important. But the most 
important examination is the one which the 
lawyer takes every time he deals with a real 
client. It is this examination for which the 
clinic instruction tends to prepare. If the 
percentage of those passing this examination 
can be substantially increased, the prestige 
of the profession will rise to a new high.* 

Although dissatisfaction with legal 
education was expressed prior to the 
1960’s, it was only in the last 20 or 30 
years that discontent with the law 
school and other institutions led to a 
significant change in the way legal 
education is conducted in this country: 
the rise of the modern legal clinic. The 
sources of this discontent and the vari- 
ous ways that it affected legal education 
cannot be adequately covered here. How- 
ever, it is clear that one aspect of that 
dissatisfaction was a concern with the 
type of teaching and learning that has 
become all too characteristic of a law 
school legal education. 


Objections exist that too much rote learning 
is still expected and that in learning situ- 
ations students are not asked to make 
intellectual contributions commensurate with 
their abilities. They rarely are called on to 
be more than receptacles of what is handed 
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out to them or facile off-the-cuff problem 
solvers of problems on which they usually 
lack the data or research time to give sound 
answers.° 


Clinical education has offered an al- 
ternative, one that challenges students 
to solve real problems, to seek their own 
answers where their knowledge is in- 
adequate, and to recognize that, in 
practice, answers are often neither clear 
nor easy. The clinic also provides stu- 
dents with a vehicle for making a 
significant contribution to the public 
interest as they learn, because clinic 
students are often able to work in law 
offices that provide legal representation 
to those who are otherwise forgotten or 
underserved by the legal system. 

In the early days of clinical educa- 
tion, the public benefit loomed large 
both as a rationale for the clinic and as 
a motivator of student participation. 
As the years passed, grants from the 
Ford Foundation and other sources 
either came to an end or became more 
difficult to obtain, student activism 
waned, and school budgets tightened. 
Clinics changed as well. As they made 
greater demands on the law school for 
financial support, clinics tended to shift 
their focus from service to education. 
At the same time, clinicians sensed the 
political necessity for expanding their 
base of support beyond the law school, 
where their approach to legal education 
has not always been warmly received 
by the traditional faculty. Clinicians 
have especially attempted to win allies 
within the ranks of the practicing bar 
and, as part of this effort, they have 
tended to offer the clinic as the vehicle 
best able to address practitioner dissat- 
isfaction with traditional training, and 
especially the failure to adequately train 
students in professional skills. The suc- 
cess that clinicians have achieved in 
mobilizing practitioners to support their 
cause is perhaps best illustrated by the 
significant support that the ABA has 
provided for clinicians in the law school 
accreditation process. 

In its role as a regulator of legal 
education, the ABA has actively sup- 
ported clinicians in their struggle with 
the traditional faculty over how the law 
school dollar should be spent. For exam- 
ple, the ABA has amended its accredita- 
tion standards to encourage better 
treatment of clinicians by law schools.® 
While clinicians need ABA support, 
there is reason to question whether 
simply supporting clinician demands is 
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a strategy that is likely to make clinical 
education both better and more avail- 
able, given the finite resources involved. 
If more students are to have clinical 
experience, some way must be found 
not just to pay clinicians more and treat 
them better, but also to make clinical 
education less expensive and thus more 
available. These might seem to be mu- 
tually exclusive goals, but that may not 
be the case. The search for a solution 
to the puzzle of how to make clinical 
education both better and more avail- 
able, with finite resources, must begin 
with the careful definition of terms. 
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What do we mean by the term “clini- 
cal education?” While some consider 
even simulation training to be “clinical” 
education, the discussion in this theme 
issue takes a narrower view. Simula- 
tion done in the classroom is not charac- 
terized here as clinical training. The 
authors in this issue use the term 
clinical education to refer to programs 
where students are engaged in the 
supervised practice of law. Some clini- 
cal programs use simulation training 
in order to prepare students for their 
clinical experiences. However, there are 
important differences between clinical 
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vehicles. These advantages stem from ’ 
the fact that simulations are not real. 
In a simulation, there is no need to 
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comprehend the real consequences of 
the actions they take. In the clinic, each 
action has real-life consequences. Both 
when they make mistakes and when 
they do their job well, the students’ 
actions have an impact on the lives of 
those involved in the case, as people go 
to jail or are set free, or civil relation- 
ships are re-ordered in important ways. 

Learning to take responsibility for 
one’s actions may not be commonly 
thought of as learning a professional 
skill, like how to interview a client or 
cross-examine a witness, but it is never- 
theless important, and the clinic is a 
good place to teach it. Questions of 
professional judgment and legal ethics 
cannot be debated and forgotten; they 
must be confronted and resolved. Stu- 
dents must learn not only how to make 
choices among available options, but 
also how to live with those choices. 
Ideally, the clinic will help students 
develop their professional style and 
make them better able to survive in the 
world of practice. At the least, the 
unique position of the clinic, halfway 
between school and practice, makes it 
possible for the schools to attempt to 
provide such assistance. 

This discussion suggests that an ideal 
skills training program might employ 
both simulation and clinical training. 
In fact, most schools offer both and 
many use the two together. What do the 
clinical offerings of most schools look 
like? 


Three Approaches 
to Clinical Education 

Law school clinics have generally 
developed along three paths. Some clini- 
cal programs involve the law school 
operating a law office on or near the 
campus that directly provides legal serv- 
ices to clients. This kind of program is 
commonly known as an “inhouse” clini- 
cal program. Other programs place stu- 
dents in existing law offices in the 
community. These programs are often 
referred to as “externships.” Some 
schools have developed programs that 
merge these approaches, operating pro- 
grams that place students in commu- 
nity law offices, and provideclose supervi- 
sion of the students’ work by law school 
faculty. Many schools operate more 
than one kind of program. 

The reasons that a particular school 
operates a given program may largely 
be matters of historical accident, but 
those choices may reflect things like the 


availability of good placements within 
the local community, the terms, condi- 
tions and preferences of foundation and 
government grants accepted in past 
years for the establishment and main- 
tenance of clinical programs, and the 
willingness of the faculty to bear the 
cost and make the other commitments 
that are characteristic of inhouse clini- 
cal education. Where good placements 
are scarce, externships are unlikely. 
Where law faculty is unwilling to estab- 
lish a teaching law office, inhouse 
programs are unlikely. But even where 
the community and the law school 
environment favor a particular ap- 
proach, all may not be well. Each of the 
approaches outlined above has inherent 
strengths and weaknesses that must 
be understood before a program can be 
designed to achieve its potential. 

Perhaps the greatest strength of in- 
house programs is their capacity to 
provide supervision. This is true be- 
cause the supervisors are generally 
full-time employees of the school, and 
generally devote their full attention to 
the clinic. Assuming the low student- 
faculty ratios common to this approach, 
the supervisor should have adequate 
time to prepare, supervise, and debrief 
each student in connection with each 
important activity that the student 
undertakes in the clinic. This permits 
inhouse clinics to provide both realistic 
and intensive training in professional 
skills. 

The inhouse approach also has a 
number of weaknesses, including its 
high cost, its limited availability to 
students, and its tendency to raise 
issues regarding faculty selection, treat- 
ment, and retention. Inhouse programs 
are expensive because the school must 
operate a law office in order to provide 
the students with a suitable training 
environment and because the student- 
faculty ratio in the clinic must be low. 
Because inhouse clinical education is 
so expensive, programs are often unable 
to accommodate all the students who 
want to enroll. Finally, the decision to 
operate an inhouse clinic usually leads 
to the hiring of faculty willing to spend 
time working intensively with students 
on relatively routine and unsophisti- 
cated legal matters, often without the 
status, pay, and other benefits that 
other law professors enjoy. These condi- 
tions sometimes lead to clinician burn- 
out, leaving the school to search for 
someone else willing to supervise in the 
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clinic. 

Externships may not suffer from these 
weaknesses, but they tend to be weak 
where inhouse programs are strong. 
Externships can be much less expensive 
than inhouse programs, because they 
do not require the school to open and 
maintain a law office. In externships, 
students are placed in existing law 
offices in the community, and are super- 
vised on-site by lawyers employed by 
the agency in which they are placed. 
Thus, a student placed in the state 
attorney’s office is supervised by an 
assistant state attorney, and works on 
the cases assigned to that attorney. The 
school commonly supports this effort 
by selecting the placement, training the 
student, monitoring the student’s expe- 
rience in the placement, and supporting 
the student’s learning in the placement 
through a “course component,” a course 
taught at the school while the student 
is interning. The content of this course 
varies from school to school. Some 
schools focus on substantive and proce- 
dural law, some on traditional profes- 
sional skills, and some on ethics. Still 
others use it to teach students nontradi- 
tional skills like assertiveness and self- 
directed learning in order to help the 
student cope with the weaker case 
supervision that many times exists in 
externships. 

Externships are commonly more avail- 
able to students than inhouse pro- 
grams because of their lower cost. 
Externships are also able to offer stu- 
dents more choices concerning the type 
of supervised practice the student can 
engage in, because placements may be 
as varied as the public sector law offices 
in the community. Some schools even 
place students in offices in other com- 
munities throughout the state. 

Externships do not offer the same 
opportunities for training in profes- 
sional skills as inhouse programs pro- 
vide. Supervision is done by attorneys 
in the placement, and the supervisor 
may not have the time or the experience 
to provide the kind of close supervision 
that may be characteristic of the in- 
house clinic. 

Unfortunately, not all law schools 
seem to appreciate the differences be- 
tween inhouse and externship clinical 
programs. The ABA, in its regulator 
role, has been very critical of the educa- 
tional value of externships. It seems to 
assume that law schools have resorted 
to externships because they are unwill- 
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ing to make a significant commitment 
to clinical education, an assumption 
that probably is at least partly, and 
perhaps largely, true. Because of recent 
actions that the ABA has taken against 
externship programs in the accredita- 
tion process, I believe it is fair to say 
that the future of externships as an 
accepted approach to clinical education 
is currently in doubt.? 

Some schools have attempted to 
merge the strengths of inhouse and 
externship programs, by joining super- 
vision by full-time faculty with place- 
ment at a local agency. This may permit 
the school to improve supervision while 
it controls costs. However, cost savings 
are unlikely to make these hybrid pro- 
grams as inexpensive as externship 
programs, because close faculty super- 
vision of cases in the agency may well 
require the hiring of a number of clini- 
cians to supervise those cases. 

When this kind of merger is at- 
tempted, thought should be given to a 
series of questions. What exactly is the 
faculty member’s role, given the fact 
he or she is not a regular member of the 
agency’s legal staff? Will the faculty 
member be fully responsible for case 
supervision, or will agency lawyers take 
primary responsibility, while the pro- 
fessor acts as a consultant? If the 
professor will participate with agency 
lawyers in the supervision, what steps 
will be taken to avoid placing the 
student in the middle of debates be- 
tween the professor (who is attempting 
to maximize the educational value of 
the case) and the agency attorney (who 
is attempting to promote the agency’s 
agenda) on how matters should be 
handled. Who will have the final word 
should such disputes develop? 

There are problems that may arise 
from the use of this hybrid approach. 
Inhouse programs commonly discuss 
cases in class. Discussion of clinic cases 
in the course component of a hybrid 
program raises ethical concerns, be- 
cause the cases commonly come from a 
whole series of different externship place- 
ments. Case discussion is clearly inap- 
propriate in situations where students 
in the class are placed in agencies that 
appear against each other in court, such 
as the public defender and state attor- 
ney. But such discussion may be 
inappropriate even where students are 
placed in agencies that do not litigate 
against one another. While students in 
an inhouse program can be analogized 


to lawyers in the same firm so discus- 
sion of cases in class may not waive the 
attorney-client privilege, that argument 
is unavailable where students are placed 
in different agencies. Class discussion 
of pending cases under such circum- 
stances might also violate ethical rules 
prohibiting disclosure of confidential 
information.® 

The hybrid approach is not the only 
way that clinical education might be 
improved in a cost-effective manner. A 
different solution might discard the 
idea of adding more faculty supervision 
of cases, and instead divide and distrib- 
ute the responsibilities that have tradi- 
tionally been placed on the clinic 
supervisor. In such an approach, stu- 
dents, professors, and agency lawyers 
might share the tasks performed by 
clinical supervisors in the traditional 
inhouse approach. The students could 
become more responsible for their own 
learning, and for obtaining good super- 
vision from agency lawyers with whom 
they work. This effort could be sup- 
ported by the school, both through its 
supervision of the program and its 
course component, where the skills nec- 
essary for this new role as a “self- 
supervisor” could be taught. Such skills 


would also help the student after gradu- 
ation, because poor supervision is a 
common problem in some professional 
settings, and employers sometimes com- 
plain that recent graduates lack self- 
direction. 

The agency lawyers could be trained 
by the school to take a defined role, 
that of case supervisor. Such a role 
logically fits with the fact that clinical 
students practice under the agency law- 
yers’ supervision on the supervisor’s 
own cases. Practitioners might see this 
as a better answer to school and ABA 
concerns about the quality of supervi- 
sion being provided by agency lawyers 
than the hybrid approach, which re- 
quires agency supervisors to share or 
surrender control of case supervision. 
If such training could make the agency 
supervisors better teachers, they might 
find the experience more rewarding, 
and the students might have a better 
educational experience. After such train- 
ing, the school and the ABA would have 
more confidence in the case supervision 
provided by agency lawyers, and the 
agency lawyers would have a better 
idea of the role that the school expected 
them to play in the program. 

Professors could support this approach 


The Adoption of Student Practice Rules 

Clinical education could not have gone far without student practice rules. 

In Florida, Professor Paul Barnard of Stetson University College of Law led 
the effort to open up the courtroom to law students seeking clinical training. 
Stetson established a pilot public defender project in 1962, and Professor Barnard 
asked the Supreme Court of Florida to permit student practice in that program. 


His brief noted that the idea of a legal clinic in a law school 
setting was not new, since clinics trace their origin back to 
1908. The Florida Bar filed a brief in opposition to the 
request, but the court granted it, adopting Criminal Proce- 
dure Rule No. 2, which permitted senior law students in 
faculty-supervised legal aid programs to appear in munici- 
pal or trial court, provided a public defender was also 
involved in the student’s supervision. In re Criminal Proce- 
dure Rule No. 2, 167 So.2d 574 (Fla. 1964). Efforts to expand 


student ee followed. Walter Beckham, a noted trial 


BECKHAM 


lawyer who established the clinical pro- BARNARD 

gram at the University of Miami, convinced the Supreme 
Court to expand the student practice rule to permit students 
to engage in a limited area of civil practice. In re Integration 
Rule Amendment, 206 So.2d 3 (Fla. 1968). Finally, in 1970, 
The Florida Bar took the lead and convinced the court to 
adopt one of the best student practice rules in the nation. 
Petition of The Florida Bar for Amendment of Integration 
Rule XVIII, 241 So.2d 691 (Fla. 1970). Since then the rule 
has been amended to extend supervised student practice 
beyond the traditional areas of prosecution, defense, and 


legal aid. The rule now permits supervised student practice in city and county 
attorneys’ offices. Student practice is now governed by Chapter 11 of the Rules 
Regulating The Florida Bar. 
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by teaching classes designed to help the 
student manage and process the learn- 
ing that is occurring in the field. Tradi- 
tional faculty are better suited to class- 
room teaching than they are to case 
supervision. If schools adopted this kind 
of approach, they might be more willing 
to call upon the faculty to work with 
students in the clinic, and the faculty 
might be more willing to respond, be- 
cause their role would be that of 
classroom teacher, not case supervisor. 
This approach might enable schools to 
avoid hiring “clinicians” to teach by 
supervising cases. The division of re- 
sponsibilities outlined here could sub- 
stantially decrease the cost of clinical 
education, the tension between the clini- 
cal and regular members of the faculty, 
and concerns about the educational 
value of programs that place students 
in community law offices.9 


Conclusion 

Simulation and the various ap- 
proaches to clinical education each have 
strengths and weaknesses. The key to 
the development of a good professional 
skills program may be less a question 


of which approaches is used, and more 
a question of how each is used, and how 
various approaches are used together. 
More thought must be given to how 
various approaches can be combined 
and practitioners can and should be 
come involved in those discussions. 

Even if the future of clinical educa- 
tion is uncertain, the need for strong 
clinical training in the university law 
school is not in doubt. 
[The professional’s] job consists largely in 
making enlightened judgments in areas 
where there is inadequate knowledge. The 
mastery of elementary skills is essential, but 
mere craftsmanship is not enough; there 
must be a conscious attempt to develop a 
measure of professional maturity in’ the 
graduate of the professional school. As Cur- 
rie puts it: “The objective is not to teach the 
student all the faculty knows, but to try to 
inculcate the capacity to continue learning 
to handle problem situations.”!9 

Clinical education can provide a good 
environment for that type of training, 
but only if educators are willing to work 
together with practitioners to develop 
well-designed, cost-effective programs 
that can be made available to large 
numbers of law school students. Be- 
cause internal law school politics have 
sometimes been an obstacle to innova- 
tion in this area, it may indeed be up 
to practitioners to lead the way in 
developing new approaches to training 
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lawyers. Success will more likely result 
from practitioner efforts if they are 
characterized by an understanding of 
the issues, a creative spirit, and a 
cooperative approach than if they seek 
to require, to penalize, and to preach 
about the value of practical training. 
By trying to understand the challenges 
that confront clinical education today, 
practitioners take an important step 
toward helping the clinics meet those 
challenges in the future. 
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Florida State University 


Tallahassee Offers Rich Variety 
of Opportunities 


lorida State University 

College of Law’s multi- 

faceted clinical program 

is centered around the 
rich variety of courts, state agencies, 
and governmental law offices located 
in Tallahassee. Started in 1970 with six 
students interning in the public de- 
fender’s office, the program now con- 
sists of 20 participating offices and 
approximately 100 students enrolled 
each year. 

Tom Edmonds, a young and enthusi- 
astic assistant professor, was the law 
school’s first clinical faculty member. 
He approached former Justice Richard 
Ervin, then public defender for the 
Second Judicial Circuit, and proposed 
the idea of an externship with that 
office. Over the next several years, the 
program was expanded to the state 
attorney’s office, and as student inter- 
est in clinical education grew, the pro- 
gram was extended to public defender 
and state attorney offices in Pensacola, 


Absolutely No Substitute... 


by Carol Gregg 


West Palm Beach, Ft. Lauderdale, Mi- 
ami, Orlando, and Tampa. The criminal- 
law externships were highly successful 
with students and supervising attor- 
neys. 

Four years later, an inhouse civil 
clinic, funded by a grant from the Ford 
Foundation, was established at the law 
school. It was supervised by faculty 
member Steve Goldstein and this writer. 
Students in the storefront clinic repre- 
sented low-income people with civil 
legal problems. The clinic was one of 
the first in the country to use first-, 
second-, and third-year law students. 
Students challenged lock-outs by land- 
lords, fought illegal collection practices, 
and allowed indigents access to the 
court system by filing the first insol- 
vency affidavits in Leon County. 

At the conclusion of the two-year 
Ford Foundation grant, the clinic closed. 
The clinic faculty was successful in 
obtaining federal funds for the estab- 
lishment of a legal services office in 


“The time is now past when legal education can focus exclusively on the 
theoretical. We now have come to realize that the practical 


skills of lawyering are a crucial aspect of legal training. In 
my own work as a member of the adjunct faculty at the law 
school at Florida State University, I have seen students 
experience the joy of bringing together in one place—the 
mock trial setting—all the theoretical knowledge gained in 
the early stages of law school. In this setting, this abstract 
knowledge is given a shape and a purpose it can never have 
in the Socratic discourse of the classroom. The students 
combine their legal abstractions with their budding skills 
in advocacy and rhetoric and, suddenly, they see the entire 


purpose of lawyering. There is absolutely no substitute for 
such clinical experience in preparing students to meet the demands of their first 
years of practice, which ultimately will shape their entire careers.” 


—dJustice Gerald Kogan 


Tallahassee, however, where students 
now participate in externships. Since 
that time the clinical program has 
consisted exclusively of externships, but 
the list of placements available to stu- 
dents has grown significantly.! 
During Talbot “Sandy” D’Alemberte’s 
tenure as dean, from 1984 to 1990, 
greater faculty resources were chan- 
neled into clinical education. In 1985, 
Dean D’Alemberte hired Nancy Daniels, 
now the Public Defender for the Second 
Judicial Circuit, to be the director for 
the clinical programs, and this writer 
to direct the civil internship programs. 
Together we reduced students’ 
caseloads, increased supervision of stu- 
dents, and made sure that students 
were exposed a variety of legal work. 
Students are now required to take 
an orientation course before they par- 
ticipate in either a criminal or civil 
internship. The criminal orientation 
course, which prepares students for an 
internship in a state attorney or public 
defender office, uses simulation and 
videotaping for training in the trial 
skills necessary to function as an effec- 
tive state attorney or public defender. 
The civil orientation course, which 
prepares students for internships in a 
wide variety of state agencies and in 
legal services programs, uses simula- 
tion and videotaping to train students 
in pretrial litigation skills. Once stu- 
dents are placed “in the field,” clinical 
faculty consult with students and their 
supervisors on a regular basis, visit 
students in their placements several 
times during the semester, and try to 
attend as many court appearances, hear- 
ings, and depositions as possible. Stu- 
dents are required to keep journals in 
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Housed in a aon historic North Florida home on <g saat Village Green, Florida State University College of Law’s clinical 
program takes advantage of its proximity to the First DCA, Supreme Court, and Attorney General’s Office. 


which they record work experiences and 
self-evaluations. 

In addition to the skills training our 
students receive during their clinical 
experience, they also are exposed to the 
human aspects of the adversarial sys- 
tem. One student recently wrote in his 
journal after his first exposure to juve- 
nile court, “I will never forget the sight 
of seeing 10- and 11l-year-olds in leg 
shackles and handcuffs. Most of these 
children came from families that had 
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been destroyed by drugs. I do not know 
the solution, but I have a strong sense 
that society must respond quickly to the 
crisis facing these children at risk.” 

The future for clinical education at 
Florida State University College of Law 
holds promise. The only impediment to 
the continued vitality of the clinical 
programs is funding. The Florida Legis- 
lature eliminated some clinic funding 
in 1989, and the law school has strug- 
gled to absorb the cost of training, 
supervising, and evaluating the numer- 
ous students who intern throughout the 
state. 

On a more positive note, thanks in 
part to a grant from The Florida Bar 
Foundation, an inhouse clinic focusing 
on the legal needs of children will be 
added to the curriculum beginning this 
fall. The clinic will deliver high quality 
representation of children and will serve 
as a research and resource center for 
the entire state. With support from 
alumni, the Bar, and other interested 
organizations, clinical education will 
continue to flourish. 


1 The offerings have been expanded to 
include judicial externships with the Florida 
Supreme Court, the First District Court of 
Appeal, the Circuit and County Court for the 
Second Judicial Circuit, the Federal District 
Court for the Northern District of Florida, 
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and the Bankruptcy Court. The law school 
has also added civil placements with the 
Attorney General’s Office, the Department 
of Environmental Regulation, the Depart- 
ment of Community Affairs, the Public Em- 
ployees Relations Commission, the Human 
Relations Commission, Florida State Hospi- 
tal, the University Attorney’s Office at Flor- 
ida State and Florida A & M University, and 
the Sierra Club Legal Defense Fund, Inc. 
Additional criminal programs were developed 
with the Criminal Appeals Division of the 
Attorney General’s Office and the United 
States Attorney’s Office. 


Broadening 

“The Attorney 
General’s Office is 
a very fast-paced 
law office with all 
variety of legal re- 
search and litiga- 
tion. Under this ex- 
cellent program, 
student interns 
gain experience 
alongside attor- 
neys at the firing 
line. This experience not only gives 
them a look at the vital services per- 
formed by government attorneys but 
also broadens their perspective in prepa- 
ration for any type of practice of law.” 


—Robert Butterworth 
Attorney General 
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Nova University 


Having It All—Offering Criminal 
and Civil Inhouse and Extern Programs 


by Randolf Braccialarghe, Howard Messing and William E. Adams, Jr. 


he civil clinic at Shepard 

Broad Law Center pro- 

vides a wide range of ex- 

periences for its students 
through both an externship and an 
inhouse program. The law center has 
supported clinical education since 
shortly after the school’s founding.! In 
addition to law center funding, the 
clinic has also received financial sup- 
port from various grant sources.” Al- 
though the outside funding has been 
helpful, the ability to pay for clinical 
education remains a daunting chal- 
lenge. 

Both components of the civil clinic 
continue to expand and test different 
approaches to teaching practice skills. 
The extern program presently places 
students in approximately 20 offices in 
Dade, Broward, and Palm Beach coun- 
ties. The placements include legal aid 
agencies, municipal and county attor- 
neys’ offices, state agencies such as the 
Attorney General’s office and the comp- 
troller and the departments of labor 
and transportation, and federal agen- 
cies such as the Securities and Ex- 
change Commission and the Internal 
Revenue Service. The placements are 
urged to allow the students to engage 
in all activities required of new attor- 
neys. 

The inhouse program has added new 
types of cases to increase student expe- 
rience.® The cases give the students the 
opportunity to draft pleadings and or- 
ders, interview and counsel clients, 
conduct discovery, argue motions, and 
otherwise litigate cases. The students 
are introduced to practice in adminis- 


trative forums and state courts. The 
clinic hopes to add projects that will 
introduce an even broader variety of 
cases and experience. 

The civil clinic employs a number of 
mechanisms to guarantee that students 
are properly prepared for the clinic, 
including grade point minimums and 
prerequisites. Supervision is assured 
through the requirement that all civil 
clinic students keep weekly activity logs 
and meet regularly with the clinic di- 
rector. Furthermore, both programs 
have a classroom component which pro- 
vides training and the opportunity for 
discussion of the lawyering process. 

The civil clinic continues to experi- 
ment with approaches which address 
the comparative weaknesses of extern 
and inhouse programs—the cost of the 
inhouse program and the diminished 
supervision and control of the extern 
students by clinical faculty. Both pro- 
grams have recently been utilizing ad- 
junct professors who are also practicing 
attorneys to assist with supervision of 
students. These adjuncts, under the 
supervision of the clinic director, assist 
in making the clinic available to more 
students, and also provide students 
with viewpoints from the perspective 
of a practicing lawyer. The director is 
speaking with some placements about 
doing joint training of some externs to 
help the placements, and these stu- 
dents understand the educational ex- 
pectations of the law center. Each ex- 
tern is asked to complete a written 
evaluation of his or her placement. The 
director is also exploring the possibility 
of the inhouse program co-counseling 


complex cases with legal services pro- 
grams and similar groups to help 
broaden the students’ experience, spread 
some of the costs of such litigation, and 
help the clinic work in more areas of 
the law with less commitment of re- 
sources. None of these approaches pro- 
vide perfect solutions to the problems 
encountered in running clinical pro- 
grams. They do, however, help make 
this valuable experience available to 
more students without harming the 
educational benefits of it. 


The Criminal Clinic 

Nova’s criminal clinic is a full-time 
undertaking during one semester of law 
school. Students are placed in state 
attorney’s and public defender’s offices 
statewide, where they work at least 40 
hours each week learning to prepare 
and eventually to try cases. The crimi- 
nal clinic already has in place the 
course prerequisites recently adopted 
by the civil clinic. It also has GPA 
requirements of 2.5 during the winter 
semester, 2.3 during the fall, and 2.1 
during the summer. Because the pro- 
gram is full-time, students are not 
allowed to take other courses or work 
at an outside job during the term. The 
clinic has a number of education objec- 
tives, which are met through individual 
supervision, group instruction, and stu- 
dent initiative.5 

Students are closely supervised 
throughout the process, beginning with 
individual meetings to discuss place- 
ment choices. Once students are placed, 
the professor spends at least two or 
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three, and sometimes five, days a week 
visiting students. Students keep weekly 
logs which provide a daily account of 
their activities. Both students and place- 
ment supervisors meet with the profes- 
sor. The professor reviews the logs with 
the students and assists students in 
case preparation, with special attention 
given to those cases likely to result in 
trial. These student meetings include 
detailed discussions about discovery, 
trial strategy, and ethical problems. 
Teacher-student discussions about trial 
strategy occur not only in the office 
setting during work hours; students 
may call a professor at home to discuss 
problems or issues. 

Part of the teaching component of the 
criminal clinic includes observation of 
the students in hearings and trials. In 
addition to observing the trials, the 
professor provides a detailed critique 
of the students’ performance. The crimi- 
nal clinic also has a classroom compo- 
nent. Each class begins with a question 
and answer session about specific cases 
or problems encountered by students. 
Following the question-and-answer pe- 
riod, specific skills training and mock 
trials are held. The training sessions 
are conducted by the professor and 
practicing lawyers. 


Nova’s clinical program places students with 20 offices in Dade, Broward and Palm Beach 
counties, and may be expanded to help juveniles, the elderly, and persons with AIDS. 
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Conclusion 

Nova Law Center has recommitted 
itself to the diverse clinical offerings 
described above. The faculty recently 
reviewed both the inhouse and the 
externship components of the civil clinic 
to determine if the school should con- 
tinue to offer both, along with the 
criminal clinic and numerous other 
skills training courses. The faculty voted 
to retain both components and continue 
to offer the broad range of opportunities 
for students at Shepard Broad Law 
Center. 


1 The civil clinic began as an extern 
program with most of the placements in 
legal aid agencies. The inhouse program, 
which began in 1982, initially represented 
indigent clients in dissolutions of marriage, 
adoptions, and other family law matters. 

2 In 1984, the clinic received a grant from 
the Department of Education to establish a 
guardian ad litem project. This project is 
now a separate class offered every semester 
in which students serve as lay guardians on 
behalf of children in custody, abuse, and 
neglect proceedings. The civil clinic received 
a grant from the Legal Services Corporation 
to start a project in 1990 to represent 
handicapped children in cases involving the 
services they receive from the school system. 
The clinic received a second year of funding 
from the corporation to expand this project 
during the 1991 winter and summer semes- 


ters. 

3 In addition to the cases mentioned 
above, the clinic currently represents clients 
with Social Security and Supplemental Secu- 
rity Income disability claims. The inhouse 
program has also represented persons in 
civil commitment proceedings and appeals 
of denials of other public benefits. 

4 The clinic is considering the represen- 
tation of juveniles, persons with AIDS, and 
the elderly. If representation of any of these 
client groups is undertaken, it could involve 
a number of different substantive areas. 

5 1) To provide students with first-hand 
experience in the legal processes of the 
criminal justice system; 

2) To provide students with in-court 
experience in a supervised setting; 

3) To give students the opportunity to 
take a case from its inception through the 
criminal justice system; 

4) To enable students to interact with 
attorneys in a real world working/learning 
environment; 

5) To provide students with the chance 
to develop the professional responsibilities 
and skills of a trial lawyer; 

6) To teach students evidence, advocacy, 
criminal procedure and professional respon- 
sibility more effectively than a classroom 
permits—by combining practice with theory; 

7) To enable students to make informed 
career decisions upon graduation. 
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St. Thomas University 


‘Clinic’ Is Not a Dirty Word 


linic is not a dirty word. 

Clinical courses are not 

designed to teach stu- 

dents only how to find 
the courthouse or how to act like a 
lawyer. Rather, clinical education can 
help law schools teach students the 
basic competencies that they will need 
to practice law. 

Clinical courses can introduce stu- 
dents to the way lawyers conduct certain 
tasks, such as interviewing, counseling, 
negotiation, investigation, and presen- 
tation of facts. 

Clinical education also can teach more 
traditional law school competencies, 
such legal reasoning, case and doctrinal 
analysis, and written and oral advo- 
cacy. The difference between using 
clinical education and traditional edu- 
cation to teach more traditional compe- 
tencies can be found in the methodology 
that is employed. In the clinic, students 
learn by doing. Because it involves 
learning by doing, clinical education 
can integrate more traditional skills 
with concern for professional responsi- 
bility and a sense of legal ethics, a 
sensitivity to the facts, an understand- 
ing of the interrelationship between 
facts and law, a measure of common 
sense and judgment, and practice work- 
ing with others in a collaborative 
fashion. 

At St. Thomas University School of 
Law, the clinical program has been 
designed and is administered in accor- 
dance with ABA standards. The long- 
term goal of the clinical program is to 
provide high-quality skills training 
through use of a blend of internal and 
external clinics, using both live client 
and simulated situations. 

The law school is only five years old, 
so the present clinical program consists 
solely of external placements. St. Tho- 
mas law school recognized the 


by Leonard D. Pertnoy 


importance of clinical education from 
its inception, and early on began devel- 
oping placements in Dade and Broward 
public defender, state attorney and le- 
gal aid offices. The program has 
expanded to include placements with 
the federal judiciary and several public 
agencies, including the American Immi- 
gration Lawyers Association, the 
Consumer Protection Agency, and the 
Internal Revenue Service. Geographic 
boundaries have also been extended, 
and placements have now been estab- 
lished in Palm Beach County. 

St. Thomas is particularly proud of 
its immigration clinic. The St. Thomas 
immigration clinic is a cooperative ef- 
fort with the American Immigration 
Pro Bono Project which is administered 
in cooperation with Legal Services of 
Greater Miami, Inc. In addition to the 
immigration clinical program, the law 
school has recently received funds from 
the interest on trust accounts grant 
program for fellowships in the area of 
immigration. The law school was re- 
cently honored by Legal Services of 
Greater Miami for its important contri- 
butions in helping the community to 
assist unrepresented immigrants. 

To prepare students for external place- 
ments, the faculty has made interview- 
ing, counseling and negotiation, as well 
as professional responsibility, prerequi- 
site or corequisite courses to the clinical 
program. The students are selected 
according to their grade point average. 
Students are required to work a mini- 
mum of 16 hours per week, and receive 
four credits for completion towards their 
J.D. degree. 

Upon selection to the clinic, each 
student meets with the clinical director 
for a briefing concerning their place- 
ment. They receive a clinical handbook 
that contains a manual of rules and 
regulations detailing responsibilities gov- 


erning a student’s participation in the 
clinic. Clinical students are required to 
file weekly student time and activity 
report forms identifying the nature of 
the work performed and observed, the 
hours involved, and an indication of the 
work evaluated by the field supervisor. 
In addition, students are required to 
keep a journal detailing their intern- 
ship experiences. 

During the semester, students con- 
tinue filing weekly reports, and each 
student meets with the clinical director 
on a weekly basis to review their activi- 
ties in the placement. All writings 
prepared by the students are submitted 
to the clinical director and are reviewed 
and discussed with the student at the 
weekly conferences. The student’s un- 
derstanding of his or her cases, from 
theory to application, is also discussed 
at the weekly conference. 

The clinical director does not stay on 
campus. He visits each placement as 
often as possible during the semester, 
to observe and review the students’ 
placement activities. During those vis- 
its, the clinical director also meets with 
supervisors, to emphasize that the law 
school values the supervisor’s effort and 
is serious about participating in quality 
clinical legal education. The program 
fosters its concern by involving field 
supervisors in the educational process 
outside the placement and by communi- 
cating its expectations to field 
supervisors. Hopefully, this ongoing com- 
munication between the law school and 
field placement supervisors sensitizes 
supervisors to the educational mission 
of the school of law and results in a 
higher quality of field supervision. 

St. Thomas clinical students also 
have a role in assessing the quality of 
their clinical education. The students 
are asked to include in their journal a 
candid assessment of the field supervi- 
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The Immigration Law Clinic at St. Thomas pairs students with volunteers from the 


cy 


American Immigration Lawyers Association Pro Bono Project. 


sor’s performance and that of the clinical 
director. The students also have a fo- 
rum at their weekly conference to dis- 
cuss the field supervisor’s efficacy as a 
professional and as an instructor. 

Students also attend a classroom 
component developed to coordinate the 
various activities of their placement. 
Field supervisors, judges, and other 
guest speakers are invited to partici- 
pate in the classroom component. Topics 
include motion practice, discovery, plea 
bargaining, trial simulations, ethics, 
predicates for the introduction of evi- 
dence, and other topics. Students also 
participate in a writing component con- 
sisting of a planning memo, a memo 
outlining the factual theory of their 
case, and a trial plan. 

Students in clinical settings can no 
longer approach legal problems as ab- 
stractions. Reading bits and pieces of 
supreme court cases about stop and 
frisk law and then trying to put the 
mosaic together in response to Socratic 
questioning cannot hold a candle to 
having to compose a motion to suppress 
which, when argued, will determine 
whether an individual loses or gains his 
freedom. The value of the exercise is 
enhanced if a professor reviews that 
motion and the students learn how to 
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argue it by critiquing a simulated, 
videotaped motion hearing presented 
in a seminar setting. This type of 
training is generally not available after 
graduation, because few practitioners 
have the time or money to devote to 
training new lawyers this way. No, far 
from being a dirty word, clinical educa- 
tion integrated with existing Socratic 
methodology offers the promise of bet- 
ter preparation of our students for the 
actual practice of law. 


Leonard D. 
Pertnoy is the 
clinical director 
and an 
associate 
professor at St. 
Thomas 
University 
School of Law. 
He received his 
B.A. in 1962 
from the 
University of Louisville, A.B. in 1965 
from the University of Vienna, 
Austria, and J.D. in 1969 from the 
University of Miami School of Law. 


“Certified Legal In- 
tern programs can 
be mutually benefi- 
cial to both local 
governments and 
law students. Over 
the past five years, 
I have worked with 
programs in the 
City of Miami and 
Broward County, 
which have 
brought together students from the 
University of Miami, St. Thomas Uni- 
versity, and Nova University into one 
office as a team. The results have been 
highly successful in training law stu- 
dents to become better lawyers and in 
providing enhanced legal services to the 
public.” 


—dJohn J. Copelan, 
Broward County Attorney 


“Institutions, 
such as St. Tho- 
mas University 
School of Law, are 
instrumental in 
making students 
aware of the impor- 
tance of respecting 
the rights and hu- 
man dignity of all 
persons without re- 
gard to their color, 
origin or nationality. Such teaching will 
hopefully influence the character and 
behavior of our population and will also 
help improve substantially our relation- 
ship among the diverse communities 
in our area.” 


—Maria A. Dominguez, 
AILA Pro Bono Project 


“St. Thomas University School of 
Law’s support for our program has been 
outstanding. They 
have donated office 
equipment, se- 
cured grants for 
joint projects, and 
instilled in their stu- 
dents the impor- 
tance of providing 
poor people with -- 
equal access to jus- 
tice.” 

—Marcia K. Cypen, 
Executive Director 
Legal Services 


of Greater Miami 
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Stetson University 


Clinical Programs— 
Pioneering, Innovative, and Effective 


linical education in Flor- 
ida began through the 
vision and efforts of Pi- 
nellas County’s first 
public defender, Robert E. Jagger, and 
Stetson Professor Paul Barnard. In the 
spring of 1962, through the joint efforts 
of these two men, the predecessor of the 
present Stetson Public Defender Clinic 
was initiated with part-time student 
volunteers who received no academic 
credit or financial assistance.! By the 
spring of 1963, one hour of academic 
credit was assigned. In the beginning, 
these students were limited to “clerking 
activities” of interviewing and research. 
These limitations proved detrimental 
to the full development of the overall 
litigation skills of the students. Profes- 
sor Barnard looked to the examples of 
other states, and saw that “student 
practice rules” had been adopted in 
Massachusetts, Colorado, and Michi- 
gan. On behalf of Stetson University 
College of Law, he petitioned the Flor- 
ida Supreme Court to enact such a rule. 
The Florida Bar strongly opposed the 
petition, but the Supreme Court adopted 
the first student practice rule, Criminal 
Procedure Rule No. 2, on October 1, 
1964. 

Stetson’s Public Defender Clinic made 
history again when two of its students, 
Peter Behuniak and Samuel Caccia- 
tore, in September 1966, became the 
first law students in the United States 
to successfully appeal a felony convic- 
tion. Since then, students in the public 
defender clinic have represented untold 
numbers of indigent adult and juvenile 
defendants accused of misdemeanor and 
felony offenses. 

Other clinics offered by Stetson in- 
clude the prosecution clinic, the school’s 
largest, which has thrived because of 
strong support from prosecutors within 


by Jerome C. Latimer 


the placements, especially James T. 
Russell, the State Attorney for the 
Sixth Judicial Circuit. Many students 
in this clinic have gone on to make the 
prosecutor’s office a career choice. 

The civil clinic includes the option of 
working with indigents at either Gulf 
Coast Legal Services or Bay Area Legal 
Services, or representing the govern- 
ment’s interest in the St. Petersburg 
City Attorney’s Office or the Pinellas 
County Attorney’s Office. A proposal is 
currently being considered to create a 
separate local government clinic, and 
to expand its scope to include the 
Tampa city attorney and the Hillsbor- 
ough county attorney. 

Clinic students may also choose to 
enroll in the elder law clinic, which 
focuses on the legal problems of the 
elderly. This clinic operates in conjunc- 
tion with Bay Area Legal Services and 
Gulf Coast Legal Services. It was devel- 
oped by Professor Rebecca Morgan in 
1986. Students are involved in repre- 
senting the elderly in a wide range of 
legal problems, including domestic rela- 
tions, guardianships, consumer prob- 
lems, wills, health matters, and 
Medicaid and insurance problems. Stu- 
dents not only have the opportunity to 
interview clients, draft documents and 
pleadings, conduct discovery, argue in 
court, and conduct trials and hearings, 
but also become sensitized to the needs 
of the elderly. 

The school offers still other clinics 
that provide special opportunities in the 
areas of labor, tax, civil rights, criminal 
appeals, and education law. The public 
defender, prosecution and civil clinics 
award five hours of academic credit, 
while most of the others award between 
two and three credit hours. 

From the inception of clinical pro- 
grams, Stetson has sought to maintain 


day-to-day supervision and control over 
its programs through the involvement 
of a full-time faculty member. Also, the 
general requirement of a two-hour-per- 
week classroom component ensures that 
students, as well as the agency to which 
they are assigned, recognize that the 
primary purpose of the program is to 
educate the student. Stetson believes 
that a properly-run clinical program 
will be a burden upon the participating 
agency in the short run. It requires 
more agency time and effort to super- 
vise and guide student activities than 
it would if the agency chose to simply 
handle the cases itself. In the long run, 
the agency receives substantial benefit 
from the clinic, since it is a source of 
potential employees who have proven 
themselves proficient and committed 
to public service. 

Stetson has resisted both the in- 
house and externship clinical models, 
and has decided to rely primarily upon 
a hybrid approach that merges full-time 
faculty control with the placement of 
students in local agencies. Stetson be- 
lieves that in externship programs the 
uniformity and quality of instruction 
will vary considerably from one agency 
to another, and between supervising 
attorneys within each agency. Addition- 
ally, it is believed that such programs 
generally improperly relieve the law 
school of its obligation to provide for the 
educational development of its students 
by transferring that responsibility to 
the agency. The inhouse approach has 
been resisted primarily due to the lack 
of plant space required of such clinics 
and the enhanced risks and expense 
associated with a college-run law prac- 
tice. Under our hybrid model, the nearby 
agencies provide the cases the students 
handle under supervision and a full- 
time faculty member provides close 
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Students acquire a 
sensitivity to ethical 
and professional 
considerations 


monitoring and additional supervision 
of the students’ activities. Experience 
has taught us that such day-to-day 
monitoring of the quality of the experi- 
ences and the quality of the supervision 
in our programs reduces the chances 
that our students may be “exploited” 
by an agency by being relegated to 
simply “clerking tasks” of research and 
investigation. 

The purpose of our clinics is to pro- 
vide students with an opportunity to 
acquire lawyering skills through a 
“hands on” representation of actual 
clients (individual, corporate or govern- 
ment). Issues in cases assigned to Stet- 
son students are more thoroughly 
explored than is usually the case within 
the agency. This is because students 
have dual objectives in handling the 
cases: to provide competent legal repre- 
sentation to the client, and to do so in 
a manner that provides an optimum 
opportunity for the student to acquire 
a sensitivity to ethical and professional 
considerations and to develop lawyer- 
ing skills. 


1 In recognition of his contribution to the 
introduction of clinical legal education in 
Florida, Robert Jagger was given the “Regi- 
nald Heber Smith Award” of the National 
Legal Aid and Defender Association (NLADA) 
naming him the nation’s outstanding public 
defender in 1968 and noting in its citation 
that he “saw the value and necessity of 
interesting law schools and students in the 
administration of criminal justice.” 


Jerome C. Latimer 
is a professor at 
Stetson University 
College of Law. 
Professor Latimer’s 
primary areas of 
teaching interest 
are in the fields of 
evidence and 
criminal law and 
procedure. 
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Clinical students at Stetson University made history 25 years ago by successfully 
appealing a client’s felony conviction. 


indelible memories 

“Entering a jail, hearing the sounds of a heavy door slam, 
seeing a cell door open and meeting a prisoner introduced 
as, ‘your client; these are indelible memories. Preparing 
motions, planning cross-examinations and researching the 
law to defend my first client; these were unforgettable 
experiences for a third-year law student who had never 
before set foot in a jail or in a court of law. These events left 
a lasting impression on me more than 20 years ago when I 
was a student in the Stetson Public Defender Clinic. Two 
decades later the Stetson clinic continues to provide stu- 
dents with the unique opportunity of experiencing the real 
world of criminal defense practice. 

“As a trial court judge, I enjoy a special privilege when Stetson clinic students 
appear before me. It is the privilege of hearing their first words spoken in court, 
of seeing them grasp a principle of law and apply it in practice and of sensing 
the feelings of concern that they have for their clients. 

“The Public Defender Clinic has changed since my day. Twenty years ago I 
argued motions for bond reduction, watched jury trials, and handled preliminary 
hearings. Today’s students argue complicated evidentiary motions; they handle 
jury trials from voir dire to closing argument and, through the marvel of video 
technology, their in-court success and failures are recorded to be viewed and 
reviewed as part of the learning process. 

The opportunity for practical experience has been the emphasis on professional- 
ism. It is encouraging to witness the steady and pervasive attention that is paid 
to recognizing and resolving ethical issues and to developing a reputation for 
integrity and diligence.” 


— Judge Karl Grube 
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University of Florida 
Learning Low-Visibility Lawyering 
Skills at the Virgil Hawkins Civil Clinic 


he Virgil Hawkins Civil 

Clinic began in 1968 as 

one of this country’s first 

legal educational experi- 
ments awarding academic credit for 
delivering legal services to indigent 
clients. It has now grown to a law firm 
composed of 24 students and three 
supervising attorneys who, each term, 
participate simultaneously in the deliv- 
ery of legal services to indigent citizens 
of Alachua County and in a unique 
educational program. 

The Virgil Hawkins Civil Clinic uses 
the well-regarded inhouse model of clini- 
cal legal education with two special 
features. The first is the intensive train- 
ing seminar which begins the course. 
Designed to develop knowledge and 
skill competencies before students rep- 
resent clients, this rigorous classroom 
sequence features four hours of class 
every day for the first two-and-one-half 
weeks of each term. The skill areas 
emphasized are low-visibility tasks law- 
yers do in their offices, away from 
courtrooms and public view, such as 
interviewing—which requires skill at 
listening, questioning, and motivating 
communication; and counseling—which 
includes the collaborative skills needed 
to integrate the provision of informa- 
tion with meaningful commitment to 
the value that clients, not lawyers, 
make important decisions. 

The second feature is the close coordi- 
nation between the classroom emphasis 
and the fieldwork done by clinic stu- 
dents. The simulations used in the 
seminar, for example, are written by 
clinic faculty and emphasize practical 
problems in local practice that students 
will confront in their initial client- 
interviewing experiences and in the 
transfer cases they inherit. This 54- 
hour training unit then culminates in 


by Don Peters 


actual interviews with clients seeking 
to dissolve their marriages. The inter- 
views, if the clients consent, are vide- 
otaped through one-way mirrors, with 
clinic students serving as the techni- 
cians to avoid invalidating the attorney- 
client privilege. These tapes are then 
reviewed as an additional instructional 
step. 

A preliminary study of this clinical 
approach suggests that students im- 
prove their listening and questioning 
skills significantly as a result of this 
coordinated experience. In the fall term 
of 1986 Virgil Hawkins Clinic students 
were pretested on the first day of class 
using a simulated interview with an 
actress. When their questioning and 
listening behaviors in their pretests 
were compared with these same behav- 
iors in their first actual client interview 
three weeks later, they showed im- 
provement in their frequency of use of 
both open inquiry and paraphrasing 
listening remarks.' These findings are 
consistent with other studies showing 
that these low-visibility behavioral skills 
can be learned effectively in clinical 
programs.? 

Local practice permits scheduling fi- 
nal hearings shortly after the intensive 
seminar ends for clients interviewed 
during the preceding term. Clinic stu- 
dents thus experience the last stages 
of family law matters in their transfer 
files, while the initial interviewing, 
decisionmaking, pleading, and neces- 
sary discovery occurs with their new 
clients during the remainder of the 
term. Other essential and low-visibility 
skills, such as ends-means thinking and 
making decisions when options involve 
differing and often uncertain degrees 
of risk, and developing and testing 
hypotheses when acquiring informa- 
tion, are introduced and practiced in 


these aspects of the clinic’s fieldwork. 
They are also coordinated closely with 
classroom coverage of the same tasks 
in the twice-weekly classes held after 
the intensive seminar. Professional re- 
sponsibility issues are included in the 
simulations used in the seminar, as 
well as during later classes, and then 
emphasized and discussed when they 
arise in actual client matters. 

Evidence suggests that students in- 
volved in inhouse clinical programs like 
the Virgil Hawkins Civil Clinic are 
likely to continue their involvement 
with indigent clients by doing pro bono 
work after graduation. An extremely 
high percentage of clinic graduates prac- 
ticing in Gainesville, for example, par- 
ticipate in the pro bono effort sponsored 
by Three Rivers Legal Services, Inc. A 
cross check of the yellow page listing of 
Gainesville attorneys against the Three 
Rivers pro bono list done in March of 
1989 showed that 81 percent of clinic 
graduates who engaged in civil practice 
participated in the Volunteer Attorney 
Program run cooperatively by Three 
Rivers Legal Services and the Eighth 
Judicial Circuit Bar Association. This 
is more than three times the percentage 
level of voluntary participation by non- 
clinic graduates practicing in 
Gainesville. 

The instructional emphasis on low- 
visibility skills continues in one addi- 
tional aspect of the Virgil Hawkins 
Civil Clinic. Recognizing that contem- 
porary lawyers commonly work in teams 
or organizations, clinic students are 
asked to collaborate during all of their 
fieldwork experiences. All clients, for 
example, are represented by teams of 
two students, and each team member 
is expected to attend all significant case 
events such as interviews, depositions, 
negotiations, and hearings. Each stu- 
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BEEN OVER 


450 YEARS SINCE 


FLORIDA REAL ESTATE 


DO. 


Since Ponce de Leon started the 
real estate business here some 450 
years ago, the market has gotten a lit- 
tle more complicated. 

Now the way to move smoothly 
through the complexities of Florida 
real estate is to take advantage of The 
Fund’s services. 

Our Attorneys’ Title Informa- 
tion Data System (ATIDS) is Florida’s 
most comprehensive computerized 
title information service, with on- 
line access to nearly 100 million 
records, from 30 counties across the 
state. 

With ATIDS, you’re assured of 
the fastest, most accurate title 
searches possible. You can tap into 
our Tax Inquiry system, and in 
selected counties you get the prop- 
erty tax information you need for 
closings. 

Plus, ATIDS offers a 1099S 


Reporting Service, computerizing 
your time-consuming reporting 
requirement at year’s end. 

And in 1991, new enhance- 
ments will make ATIDS even more 
flexible and easy to use. 

As the leading title insurance 
company in the state, we’ve made it 
our business to help our member 
attorneys stay on the cutting edge. 
It’s been our mission for over 40 
years. And in today’s uncertain mar- 
ket, the advantages of membership 
in The Fund have become more 
important than ever. 

Real estate in Florida may have 
gotten a lot more complex since 
Ponce de Leon held it all in his grasp. 

But with the help of The Fund, 
you can conquer it, too. 

For more information on The 
Fund and ATIDS, call 1-800-336- 
3863 and ask for Marketing Services. 


of Innovation 


Attorneys’ Title Insurance Fund, Inc., 6220 Hazeltine National Drive, P.O. Box 628600, Orlando, FL 32862-8600 


©1991 Attorneys’ Title Insurance Fund, Inc. 


Information 


Psychological profiling is employed at the University of Florida’s cl nic to help law udents improve heir client-interviewing skills. 


dent team typically represents 10 cli- 
ents during the 14-week semester, so 
the clinic experience provides ample 
collaborative opportunities. Several class 
periods are devoted to discussing the 
challenges, problems, and experiences 
students have had in their collaborative 
interactions. 

The Myers-Briggs Type Indicator, the 
most widely used psychological instru- 
ment for normal people, is frequently 
administered to clinic students to help 
them recognize how people differ funda- 
mentally in their preferred approaches 
to acquiring information and using it 
to make decisions. Ways that these 
differences can be managed creatively 
and constructively are then discussed. 
Use of the MBTI in clinical legal educa- 
tion is growing, as clinical faculty real- 
ize the instrument's value in the develop- 
ment of collaborative working skills. 
The value of the MBTI in developing 
collaborative working skills between 
clinical supervisors and law students 
has been demonstrated. The MBTI has 
been used effectively to improve collabo- 
rative working environments within 
law firms.* It is used increasingly in 
business management.® Transcripts of 
actual client interviews in the Virgil 


Hawkins Civil Clinic have also formed 
the basis of a pilot research study on 
the value of using the MBTI in learning 
legal interviewing skills.® 

A major challenge facing clinical le- 
gal education at the University of Flor- 
ida is to find the resources needed to 
meet the student demand for this kind 
of educational experience. Two-thirds 
of the students who applied for a clini- 
cal experience for the spring term of 
1991, for example, could not be accom- 
modated and those who were graduating 
were thus denied this experience.” The 
Virgil Hawkins Civil Clinic experience 
is available to only 21 percent of each 
year’s graduating class, significantly 
less than the 30 percent average accom- 
modation provided by inhouse clinics na- 
tionally. Carefully designed and moni- 
tored placement clinical programs, such 
as Florida’s public defender and state 
attorney clinics, offer one solution. In- 
cluding these programs, which each 
take 10 students per term, however, 
creates clinical opportunities at Florida 
for only 37 percent of each year’s gradu- 
ating class. 

Inhibiting the increase of client- 
based clinical opportunities are the costs 
associated with maintaining the low 
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faculty-student ratios needed to make 
the experience more educationally valu- 
able than simply immersing students 
in practice, an event which will soon 
occur for most of them. Three trends, 
however, have significantly reduced the 
cost disparity between client-based clini- 
cal programs and other forms of legal 
education in the last decade. These 
trends are: the growth of other small 
class offerings in law schools; the re- 
sulting decline in student-faculty ra- 
tios; and the low salaries paid to 
clinicians.? 

All of these phenomena exist at the 
University of Florida College of Law. 
The median class size within the col- 
lege’s entire curriculum is less than 30 
students. The faculty-student ratio has 
declined to 20 to 1. Three of the five 
clinical faculty who directly supervise 
student practice, work in nontenure- 
accruing positions for significantly lower 
salaries than those earned by their 
tenure-track colleagues. All three have 
been hired within the last three years, 
permitting an increase in the number 
of students given clinical opportunities 
each year from 80 to 122; and all of this 
increase has been in the Virgil Hawkins 
Civil Clinic. 
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More needs to 
be done to 
increase student 
opportunities to 
learn these 
important skills 


Low-visibility lawyering skills can 
be learned best in closely-supervised 
clinical experiences when time and re- 
flective inquiry can be devoted to them— 
priorities that often are minimized in 
busy field placement offices. Expanding 
these educational opportunities presents 
difficult questions of how limited re- 
sources should be allocated. More needs 
to be done, however, to increase student 
opportunities to learn these important, 
low-visibility lawyering skills in addi- 
tion to learning the crucial, founda- 
tional tasks of case and statutory 
interpretation, doctrinal analysis and 
application, and logical conceptualiza- 
tion and criticism that are developed 
in the traditional curriculum.!° 


1 Peters, You Can’t Always Get What You 
Want: Organizing Matrimonial Interviews 
to Get What You Need, 26 Cat. West. L. Rev. 
257, 279 n.69, 284 n.84 (1990). 

2 See, e.g., Barkai & Fine, Empathy Train- 
ing for Lawyers and Law Students, 13 Sw. 
L.J. 505, 506 (1983); Stillman, Silverman, 
and Burpeau, Use of Client Instructors to 
Teach Interviewing Skills to Law Students, 
32 J. Lecat Ep. 395, 410 (1982). 

3 Cole, Training the Mentor: Improving 
the Ability of Legal Experts to Teach Students 
and New Lawyers, 19 N.M. L. Rev. 163, 
167-168 (1989), and Meltsner, Rowan and 
Givelbar, The Bike Tour Leader’s Dilemma: 
Talking About Supervision, 13 Vr. L. Rev. 
399, 426-427 (1989). 

4 See O. IsacHEseN & L. Berns, WorKING 
ToGETHER: A PERSONALITY-CENTERED APPROACH 
To MANAGEMENT 11-12 (1988) (describing use 
of MBTI at King, Brewster, & Howe in San 
Francisco to reduce time spent on counter- 
productive interpersonal activities). 

5 Id.; S. Hirsucu & J. LIFE 
TYPES (1989). 

6 Peters & Peters, Masten That’s Why I 
Do That: Psychological Type Theory, the 
Myers-Briggs Type Indicator, and Learning 
Legal Interviewing, 35 N.Y. L. Scuoot L 
Rev. 169 (1990). 

7 One hundred and nine students ap- 
plied for the 24 positions in the Virgil 
Hawkins Civil Clinic that term. The place- 
ment programs with the public defender and 
the state attorney in Gainesville took 10 
students each, meaning that 65 students, 
probably half of whom were graduating, 
were denied the clinic opportunity they 
wanted. 


8 McDiarmid, What’s Going on Down 
There in the Basement: In-House Clinics 
Expand Their Beachhead, 35 N.Y. L. ScHoou 
L. Rev. 239, 281 (1990). 

® These three factors lessening the cost 
disparity between clinical and other forms 
of legal education are described in more 
detail in del Swords & Walwer, Cost Aspects 
of Clinical Legal Education, in Report ON THE 
ASSOCIATION OF AMERICAN Law ScHoots— 
AMERICAN Bar Association CoMMITTEE ON GUIDE- 
LINES FOR CuiinicaAL LecaL Epucation 133 
(1980); McDiarmid, supra note 8, at 281-86. 

10 The 1990-91 Catalog of the College of 
Law lists 104 courses and seminars where 
the predominant method of instruction en- 
courages the development of skills in the 
important and foundational tasks of case 
and statutory interpretation, doctrinal analy- 
sis, and conceptual synthesis and criticism. 
Some of these courses employ problem- 
solving and simulation approaches that fa- 
cilitate development of other important skills. 
See Peters, Using Simulation Approaches in 
Large Enrollment Classes, 6 JoURNAL OF PRo- 
FESSIONAL Epucation 36 (1988). Only three 
clinical programs requiring student repre- 
sentation of actual clients, the Virgil Hawk- 
ins Civil Clinic and the placement public 
defender and state attorney clinics, exist. 
Instruction in additional low- and high- 
visibility lawyering skills is available in 
simulation courses such as trial practice, 
trial advocacy, civil litigation, negotiation 
and dispute settlement, and the domestic 
relations practicum. These simulation 
courses, while valuable, do not generate the 
same level of learning, particularly about 
low-visibility skills. They invariably lack the 
complexity of real cases, the intensely moti- 
vating need to learn generated by the re- 
sponsibility of representing actual persons 
and organizations, and the willingness to 
care about collaborative working that are 
found in client-based educational programs. 
See McDiarmid, supra note 8, at 286-89; 
Meltsner and Schrag, Report from a CLEPR 
Colony, 76 Com. L. Rev. 581, 596, 605 
(1976). Student demand for these courses is 
strong and both trial practice and negotia- 
tion and dispute settlement require a lottery 
selection system, limiting the availability of 
the latter course only to graduating seniors. 
In addition, the number of faculty interested 
in teaching these simulation courses is lim- 
ited and a few of these courses, such as the 
domestic relations practicum and civil litiga- 
tion, are often not offered because of compet- 
ing demands for the time of faculty who to 
present them. 
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CANCER. 
IT’S SIMPLY 
NOT WHAT 

IT USED 

TO BE. 


Over the last 40 
years, research pro- 
grams supported by 
the American Cancer 
Society have made 
increasing progress in 
the treatment, detec- 
tion and prevention 
of cancer. 

In 1986 alone, the 
Society funded over 
700 projects con- 
ducted by the most 
distinguished scien- 
tists and research 
institutions in the 
country. 

Which is why, this 
year, hundreds of 
thousands of people 
will be successfully 
treated for the 
disease. 

We are winning. 

But we need you to 
help keep it that way. 


AMERICAN 
CANCER 
SOCIETY 


Help us keep winning. 
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University of Miami 


The Litigation Skills Program— 
An Integrated Approach 


linical legal education at 
the University of Miami 
has a long history. The 
clinical program was es- 
tablished in 1973 by Walter Beckham, 
a nationally known trial lawyer who 
also participated in the drafting of the 
Florida Student Practice Rule. The pro- 
gram began as a pure external program 
with placement available in a variety 
of government and legal services offices 
in South Florida. Gerald Wetherington 
succeeded Professor Beckham as direc- 
tor until he assumed the Dade Circuit 
bench. Terence Anderson succeeded 
Judge Wetherington, and he was, in 
turn, succeeded by Stephen Maher. 

In the mid-1970’s, the clinical pro- 
gram assumed the form that it was to 
follow for almost 15 years. Students 
wishing to enroll in the clinic were 
required to take a two-credit trial advo- 
cacy/professional methods workshop, 
and were permitted to receive four 
credits per semester for 220 hours of 
time spent each semester in the place- 
ment. Detailed time and activity reports 
were required and reviewed. 

A number of years after the clinic 
began, an all-simulation skills training 
program was also established. Known 
as the Trial Program, and run by 
Benton Becker and then Tom Ewald, 
the program provided intensive train- 
ing in litigation skills. Over the years, 
the clinical and trial programs began 
to resemble each other, as the clinical 
program began to provide more inten- 
sive skills training, and the trial 
program began to place students in 
community law offices. It became clear 
that a curriculum revision was in order. 

In the 1989-90 school year, the clini- 
cal program and the trial program were 
merged to create a litigation skills 
program. Students now may choose to 
pursue one or more of a multi-semester 


by Laurence M. Rose 


sequence of courses that provide inten- 
sive training, beginning with demon- 
strations and simulations critiqued by 
an established faculty of attorneys and 
judges and progressing toward either 
an advanced simulation course or su- 
pervised externship. 

Litigation Skills I is the initial offer- 
ing. It combines a three-hour trial 
advocacy component with a two-hour 
pretrial skills course. The student at- 
tends a two-hour lecture/demonstration 
each week taught by the director, who 
is a full-time member of the tenured 
faculty, and then performs simulations 
in both the courtroom and the law office 
for the trial and pretrial classes. Each 
workshop is critiqued and evaluated 
according to standards developed by the 
National Institute for Trial Advocacy. 
Students participate in a bench trial 
and jury trial in the trial skills class, 
and pretrial hearings, discovery pro- 
ceedings, and pleading stages in the 
pretrial course. 

Students wishing to proceed to an 
advanced simulation enroll in Litiga- 
tion Skills II, where they participate 
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as counsel in the investigation, discov- 
ery, and trial of advanced cases, such 
as multi-party and multi-district litiga- 
tion, as well as conspiracy, RICO, and 
other complex cases. 

Students choosing to proceed with a 
clinical offering enroll in the clinical 
placement program. The school’s deci- 
sion to employ an externship model 
reflects the advantages that such a 
model provides in a large urban center. 
In addition, the most significant clinic 
placements offer special opportunities. 
The Dade County state attorney’s and 
public defender’s offices, for example, 
offer students opportunities which would 
be difficult to match even at great cost. 
These offices are organized into what 
are in effect “minilaw firms,’ with the 
same attorneys practicing before the 
same judges for weeks or months at a 
time. The intern enters as a junior 
member of the “firm,” and learns to 
practice before the judge through ongo- 
ing. observation and supervision. 
Because the same judge and lawyers 
observe the intern’s work on a regular 
basis, they can accurately evaluate and 
bring about improvements in quality 
over time. The repetitious nature of the 
work allows the intern to increase skills 
and competence, and the volume of 
work provides an opportunity for sub- 
stantial trial practice. The intern 
progresses from simple to more complex 
tasks, and may move from misdemeanor 
or juvenile cases to felony cases over the 
course of the program. 

The program has adopted procedures 
designed to maximize supervision and 
to ensure attainment of its educational 
goals. The school requires that students 
in the program spend at least 220 hours 
in the placement during a single semes- 
ter. Participation in the clinical 
placement program does not relieve 
students of their responsibility to sat- 
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The Miami program 
is being studied 
by other schools 


isfy the school’s course distribution 
requirements. Students must complete 
their clinical work while they attend 
other classes. Students work under the 
direct supervision of agency attorneys 
who co-sign their pleadings. In larger 
placements, the supervising agency at- 
torneys are often supervised by the 
agency’s designated training director, 
a senior staff attorney. In consultation 
with the full-time faculty member and 
the program’s clinical supervisor, the 
training directors assign law students 
to departments within the agencies and 
monitor the degree and quality of su- 
pervision the students receive. 

Each student is required to submit a 
detailed time and activity report each 
week. Each time sheet is reviewed and 
approved by the supervising attorney, 
and is used to generate computer re- 
ports on how the students are spending 
their time. These data are regularly 
furnished to the training directors. The 
clinical supervisor and director discuss 
the students’ performance with the train- 
ing directors, and where the time and 
activity reports or other indicators dis- 
close problems in time utilization or 
supervision, appropriate adjustments 
are made promptly. 

In summary, the Miami experience 
shows how various approaches to skills 
training can be integrated to form an 
effective program. The Miami approach 
preserves student choice while assuring 
that students going on to the clinic will 
be well-trained and effectively moni- 
tored. The integration of the trial, 
pretrial, and clinical experience into 
one program has been well-received and 
is being studied by other schools as a 
prototype for their programs. 
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American Heart Association 
A Pitch To Strike Out Stroke: Reduce Risks 


You can help strike out stroke by 
reducing your risk factors. 

A form of cardiovascular disease, a 
stroke is a sudden and often severe 
attack caused when a blood vessel 
bringing oxygen and nutrients to the 
brain either bursts or is clogged by 
a clot or another particle. The rupture 
or blockage then prevents blood 
from flowing to the brain, killing 
brain cells. 

The results are often disabling — if 
not deadly. 

Stroke is the No. 3 killer in 
America—behind heart attack and 
cancer — claiming about 150,000 lives 
a year, according to the American 
Heart Association. The type of stroke 
and the brain area affected could alter 
your behavior and thought patterns, 
memory, senses, speech and your 
ability to understand speech. You 
could also suffer paralysis. About half 
of all acute nerve disease patients are 
stroke victims. 

According to the American Heart 
Association, the estimated 500,000 
people who suffer stroke each year in 
the United States usually have one or 
more of the following risk factors that 
can be changed or treated: 


High Blood Pressure — You can 
control a major risk factor for 
stroke by eating a healthful diet, 
staying at your proper weight 
and, if necessary, taking 
medicine. 

Cardiovascular Disease — This 
includes heart attack, angina, 
congestive heart failure and 
other abnormalities of the heart. 


e Transient Ischemic Attacks— 
TIAs, or ‘‘mini-strokes,’ which 
are strong predictors of stroke, 
are usually treated with drugs 
that prevent clots from forming. 


The major risk factors for stroke 
that cannot be changed are: 


e Age—The incidence of stroke 
more than doubles every 10 years 
if you’re over 55. 

e Male Sex—The incidence of 
stroke is about 30 percent higher 
for men than women. 

e Race— Black Americans have 
more than a 60 percent greater 
risk of disability and death from 
stroke than white Americans. 


Diabetes Mellitus— Although 
diabetes can be treated, having it 
still increases your chance of 
suffering a stroke. This is even 
more true for women. 

e Prior Stroke—The risk of stroke 
if you’ve already had one is 
many times that of someone who 
has not. 


Heredity — Stroke risk is greater 
if your family has a history 
of stroke. 


Uncortrollable Factors 


Other contributing factors for 
stroke include: 


Asymptomatic Carotid Bruit —A 
bruit is an abnormal sound heard 
when a stethoscope is placed 
over the carotid artery in your 
neck. 


e High Red Blood Cell Count— A 
marked, or even a moderate, rise 
in your red blood cell count could 
help increase your risk for stroke. 


Because early detection is the 
best weapon against stroke, it’s wise 
to listen to your body reveal these 
telling signs: 


e Sudden weakness or numbness of 
the face, arm and leg on one side 
of your body. 

¢ Loss of speech or trouble talking 
or understanding speech. 

e Dimness or loss of vision, 
especially in only one eye. 

Unexplained dizziness, 
unsteadiness or sudden falls. 


Strike back against stroke by 
learning about it—and what puts 
you at risk. Contact your nearest 
American Heart Association office 
for more information. 
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Clinical Education and 
Professionalism — 


A Glimpse of the Practice of Law 


in 


the 21st Century 


n less than a decade, lawyers 

will be practicing in the 21st 

century. The practice of law 

has grown tremendously in 
numbers and complexity during the 
20th century. The most interesting ob- 
servation concerning the evolution of 
legal education in the last century is 
how it has come almost full circle. At 
the beginning of this century, lawyers 
had some classroom education avail- 
able, but learned for the most part by 
“carrying the briefcase” of their elder, 
experienced partners. Education came 
from independent study and experi- 
ence. Fifty years later, most legal edu- 
cation was formalized through law 
schools, and supplemented through the 
informal method of young lawyers gradu- 
ally gaining skill and experience at the 
hands of their more experienced men- 
tors. Today, the rapid expansion of the 
complexity of the law through increased 
regulation and legislation, the explo- 
sion of highly specialized areas of prac- 
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tice, and the economic reality that 
lawyers now face each other as competi- 
tors in the market, all led to the 
often-cited lament of then-Chief Justice 
Burger on the lack of quality of the legal 
profession. Few private firms or govern- 
ment employers have the time or money 
today to train young law school 
graduates in the art of the profession 
or its pragmatic, day-to-day require- 
ments. 

Perhaps inexorably, or perhaps sim- 
ply by chance, the evolution of legal 
education now focuses more and more 
upon the demands of the profession, the 
faculty, and students alike that greater 
opportunity for clinical education be 
provided. There is not room in this 
article to debate whether the bench, the 
bar, or the faculty should have the 
responsibility. The reality of the situ- 
ation is that law schools are being 
looked upon more and more to provide 
the basic skills, training, and experi- 
ence for young lawyers to be qualified 
to practice law immediately upon pass- 
ing the bar exam. 

As the articles in this issue show, all 
six of the law schools in Florida, private 
and public, have made great contribu- 
tions to meet this challenge. The task 
now is for lawyers and judges to realize 
their responsibility to the profession of 
providing their own time and money to 
help support and expand clinical educa- 
tion. 
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Consideration must also be given to 
supplementing the law school curricu- 
lum through programs such as clerk- 
ships, mentorships, NITA or other trial 
advocacy programs, the YLD’s bridge- 
the-gap seminar, master’s degree pro- 
grams, certification, mandatory CLE, 
peer review, etc. The law schools cannot 
be asked to shoulder the entire burden 
of putting “professionalism” back into 
the practice of law. We have the respon- 
sibility not only to assist the law schools 
in their clinical programs, but also to 
search for better ways to improve our 
profession and system of justice. 

The quality of legal education, espe- 
cially through clinical education, can 
only improve as clinically-educated at- 
torneys now begin to provide clinical 
education to young law students. Not 
too long ago, a Florida Supreme Court 
Justice stated during a seminar on legal 
education that he was unsure of the 
meaning of the term “clinical educa- 
tion.” The existence of this issue of The 
Florida Bar Journal proves the fact 
that few if any lawyers in the state can 
now be ignorant of its meaning. The 
task now is to improve and supplement 
the excellent courses provided so that 
perhaps, in the 21st Century, the term 
“clinical education” will have lost 
meaning as a distinction from legal 
education, and all or most legal educa- 
tion will by and through clinical 
methods. 
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ENVIRONMENTAL & LAND USE LAW 


Wetlands Mitigation: 
Changes in the Wind? 


We are taking biology and turning it into 
law. We are taking complicated biology and 
trying somehow to simplify it to make it 
apply to projects all the way from small sea 
walls and docks to phosphate mines.! 


etlands mitigation is 
the term used to refer 
to the concept of creat- 
ing, enhancing or 
preserving wetlands which have been 
disturbed pursuant to permitted dredge 
or fill activities. Wetlands may be cre- 
ated by excavating and planting upland 
areas; by depositing dredged material 
in open waters, causing periodic inun- 
dation which allows planting of 
vegetation; and by diversion of streams 
or stream sediment.? Enhancement in- 
volves improving existing wetlands, 
usually by removing exotic and nui- 
sance plants or by restoring natural 
hydroperiods or tidal flushing.? Preser- 
vation involves the transfer to a 
government entity of off-site wetlands, 
to compensate for those disturbed.4 
Both on the federal and state level, 
there is evidence of increased emphasis 
on the issue of wetlands mitigation. 
On the federal level, a memorandum of 
agreement between the Environmental 
Protection Agency and the Department 
of the Army (“Corps”) concerning the 
determination of mitigation under the 
Clean Water Act, §404(b)(1) Guidelines, 
55 Fed. Reg. 9210 (March 12, 1990), 
was executed on February 6, 1990. The 
memorandum replaces a prior agree- 
ment entered into in November 1989, 
54 Fed. Reg. 51319 (1989), to which oil 
and gas interests and the development 
community strenuously objected. The 
memorandum outlines mitigation re- 
quirements for Federal Water Pollution 
Control Act §404 permits and supports 
the sequencing approach to mitigation 
(avoidance, minimization, and compen- 
sation), as well as the requirement that 


Practitioners should 
closely monitor 
federal rulemaking 
and policies and be 
prepared for possible 
statutory changes 
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the functions and values of impacted 
wetlands be replaced, in accordance 
with President Bush’s policy of “no net 
loss.”5 

The State of Florida has demon- 
strated a growing concern regarding 
the effectiveness of wetlands mitiga- 
tion. This concern is embodied in a bill, 
passed in the 1990 legislative session, 
which mandates the study of ongoing 
mitigation measures which are part of 
wetlands permits. The statutory re- 
quirements for the study, as set forth 
in F.S. §403.918(2)(b), are as follows: 
The study shall indicate the acreage of 
wetlands statewide permitted to be created 
or enhanced and shall include an analysis 
of a representative number of different types 
of mitigation sites. The study shall indicate 
the effectiveness of each type of mitigation, 
the reasons observed for the success or 
failure of the mitigation, and any need for 
improvement of the existing permitting, com- 
pliance, and enforcement process that would 
require additional legislation to protect the 
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state’s wetlands. Recommendations for legis- 
lation shall also include proposed funding 
sources. The study, including proposed fund- 
ing sources, shall be completed, and a copy 
shall be submitted to the Governor, the 
Speaker of the House of Representatives, 
and the President of the Senate, by January 
15, 1991. 


This article examines state mitiga- 
tion requirements, the conclusion of the 
statutorily-mandated report on the ef- 
fectiveness of mitigation programs, and 
a proposed alternative to traditional 
mitigation processes. 


DER’s Authority to Consider 
Mitigation Proposals 

Wetland mitigation dates back to the 
passage of the Warren S. Henderson 
Wetlands Protection Act of 1984® which 
gave the Department of Environmental 
Regulation the authority to consider 
mitigation as part of the state’s wet- 
lands permitting program pursuant to 
F.S. Ch. 403, Part VIII. In theory, in 
order to reach the question of mitiga- 
tion, a permit applicant and DER must 
first follow certain statutory permitting 
steps. 

Under F-.S. §403.918, a permit author- 
izing dredge and fill activities may not 
be issued unless the applicant provides 
DER with reasonable assurances that 
1) water quality standards will not be 
violated, and 2) the project is not con- 
trary to the public interest (a project 
affecting an outstanding Florida water 
must provide reasonable assurances 
that the project will be clearly in the 
public interest). In making the public 
interest determination, the statute lists 
seven criteria which DER must take 
into account.’ If a project cannot meet 
the public interest criteria, DER must 
consider an applicant’s proposed miti- 
gation measures. 

As a practical matter, most appli- 
cants consider the “public interest” 
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criteria merely a formality and rou- 
tinely formulate their mitigation plan 
as part of a project’s development 
scheme. Consequently, a large number 
of wetland permits issued by DER 
include mitigation conditions.® 


The DER Report 


Early this year, a report entitled 
“Report on the Effectiveness of Permit- 
ted Mitigation” dated March 8, 1991, 
was submitted to the Florida Legisla- 
ture by DER. The report documents a 
study of 119 wetland sites created pur- 
suant to requirements contained in 63 
permits. DER chose a cross-section of 
sites, including salt-water and freshwa- 
ter wetlands and evaluated each site for 
both compliance with the requirements 
of its permit and ecological success of 
the wetlands created pursuant to the 
project’s approved mitigation plan. The 
report’s executive summary provides 
the grim results: 

The study found a high rate of noncompli- 
ance. Only four of the sixty-three permits 
reviewed for the study were found to be in 
full compliance with the mitigation require- 
ments of the permit. Noncompliance ranged 
from minor non-submittal of reports to major 
deviations from the permitted mitigation 
design. 

In addition, separate reviews by Depart- 
ment District Offices and others indicate 
that in about 34 percent of permits no 
mitigation has been attempted although 
wetland losses had occurred. 

Ecological success was defined as whether 
the site is, or appears likely to become, a 
functional wetland of the intended type of 
mitigation wetland. 

The ecological success rate of mitigation 
in permits reviewed for this study, at sites 
where the mitigation was actually built, was 
27 percent. Freshwater permits with a 12 
percent success rate, were less successful 
than permits for tidal wetlands, where the 
success rate was 45 percent. In some cases 
it appeared that success rates could be 
improved by simple remedial measures, and 
in general, the tidal permits appeared more 
likely to achieve success through corrective 
measures than the freshwater permits.® 

DER has presented recommendations 
to the legislature designed to improve 
the success rate of wetland mitigation. 
These recommendations fall into three 
categories: legislative, DER policy and 
rulemaking, and existing wetlands per- 
mitting program improvement. 


Legislative Recommendations 
In its report, DER offers several 
recommendations to the legislature.!° 
One of the reasons cited in the report 
for the high failure rate of mitigation 
measures is that, in many instances, 
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development scheme 


permitees do not comply with their 
permit requirements. This can be reme- 
died, in part, through a mitigation 
monitoring program. DER does not have 
sufficient resources to spend a concen- 
trated amount of time on compliance 
monitoring. The report recommends that 
the legislature authorize DER to assess 
fees at the time a permit is issued to 
enable the agency to augment and 
expand its compliance program. The 
report also recommends legislative 
authorization for additional positions 
for wetland resource regulation compli- 
ance and enforcement and a step pay 
raise system to provide for regular 
incremental raises above base pay (fol- 
lowing receipt of the DER report, the 
legislature approved 10 new enforce- 
ment and compliance positions as part 
of DER’s annual budget). 

The report cites late or nonsubmittal 
of required monitoring reports and other 
documents as recurring permit viola- 
tions. Since DER has no authority to 
assess a fine for this type of infraction, 
the report recommends that the legisla- 
ture authorize DER to assess “adminis- 
trative fines” for failure to comply with 
permit conditions requiring document 
submittal. 


Recommended Changes 
to DER Policy and Rules 

The report emphasizes the impor- 
tance of avoiding the destruction of 
wetlands, where possible, and recom- 
mends that DER consider enhancement 
and preservation of existing wetlands 
before it considers creation of new wet- 
land areas. The report recommends 
that DER develop guidelines for the 


enhancement of wetlands and directs 
that preservation of other wetlands 
should only be used in conjunction with 
wetland enhancement, restoration, and 
creation. DER is advised to take the 
following stand regarding the creation 
of new wetlands: 

Permits that authorize wetland creation as 
mitigation should only be authorized for 
freshwater systems when the applicant has 
substantiated what the future range of water 
table elevations will be at the creation site. 
When tidal and freshwater wetland creation 
are authorized as mitigation, the permits 
must require that the wetlands be con- 
structed before, or concurrently with, the 
authorized impacts. Enhancement of wet- 
lands, where determined to be feasible to 
offset the loss, should be preferred over 
creation. The applicant is clearly responsible 
for the ultimate long-term success of the 
mitigation.!! 

Basin and Black Mangroves were 
singled out as fragile and unique wet- 
lands systems “for which a successful 
wetland creation technology does not 
exist””!2 The report recommends that 
Basin and Black Mangroves not be 
permitted for destruction unless the 
required wetland creation is complete 
and determined by DER to be success- 
ful. 

Finally, the policy and rulemaking 
section of the report recommends that 
mitigation proposals which eliminate 
habitats should be considered inappro- 
priate mitigation sites in most instances 
and that the compliance record of an 
applicant should be considered as a 
part of the application process. 


Recommendations for 
Wetlands Program 
Improvement 

The report lists recommendations for 
improving DER’s existing wetland per- 
mitting program.!3 These recommenda- 
tions deal with focusing on specific 
types of mitigation proposals and tak- 
ing steps to ensure that the proposals 
are appropriate for the geographic area. 
The recommendations also include im- 
plementation of a central tracking 
system for compliance, enforcement, and 
information management.!4 


Mitigation Banking: 
an Alternative? 

Traditionally, statutory mitigation pro- 
cedures have been met by dissatisfaction 
from both developers and regulators. 
From DER’s perspective, monitoring for 
compliance and effectiveness of long- 
term establishment of new wetlands is 
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costly and time-consuming. Developers 
find the process uncertain as to both 
cost and timing. An alternative being 
tested by both state and federal agen- 
cies is the concept of mitigation banking. 

In general, there are two kinds of 
“mitigation banks”: 1) programs which 
allow a developer to pay a sum of money 
to the agency, which does the actual 
mitigation, and 2) programs which re- 
quire a developer to perform and pay 
for the mitigation. For both types, the 
area in which the mitigation will be 
done is a large area previously pur- 
chased by the agency or the developer 
and designated for the collective mitiga- 
tion efforts of many projects. A developer 
planning a project in wetlands may 
earn or purchase “credits” in advance. 
These credits can then be applied to 
proposed projects. When a developer 
proposes a project involving wetland 
damage, the proposed losses create a 
“debit” to its account.!5 

On the federal level, there are no 
wetlands laws or regulations specifi- 
cally allowing mitigation banking. 
However, Corps and EPA policies, and 
case law provide support for incorpora- 
tion of mitigation banking into the 
federal permitting process. Addition- 
ally, the MOA recognizes that mitigation 
banking may be an acceptable form of 
mitigation under certain circumstances. 

On the state level, pursuant to Fla. 
Admin. Code Rule 17-312.310(6)(b), 
DER may accept cash payments speci- 
fied for use in a previously-identified, 
DER-endorsed environmental or resto- 
ration project. The area where the 
mitigation will be accomplished must 
be sponsored by a government agency 
and the adverse impacts of the permit- 
ted dredge and fill project must be offset 
by the mitigation area. 

The Environmental Regulation Com- 
mission recently appointed a task force 
to study mitigation banking. Carol 
Browner, secretary of DER, and Tom 
Stansbury, chairman of the ERC, have 
requested that the task force consider 
numerous issues, including goals to be 
achieved by mitigation banking, defini- 
tion of acceptable mitigation banks, and 
mitigation bank planning and funding. 
The ERC has requested a report from 
the task force by the end of 1991. 

From a practical standpoint, mitiga- 
tion banking can be accomplished 
through the utilization of a mitigation 
bank agreement negotiated between 
the applicant and the agency or agen- 


cies with jurisdiction over the area to 
be permitted. Mitigation bank agree- 
ments should contain a formula on how 
“debits” and “credits” will be deter- 
mined (this can be quantified by 
applying a methodology such as the 
Wildlife Service’s Habitat Evaluation 
Procedure and provisions establishing 
exchanges of “debits” and “credits”), 
provisions for trading credits among 
developers and projects, and provisions 
identifying the areas which will be 
permitted for dredge and fill activities. 

Increased use of the mitigation bank 
process would force the agencies in- 
volved to evaluate needs for new 
wetlands habitats on a systematic basis 
by agreeing on a mitigation bank site. 
Mitigation banking would establish re- 
lationships between wetlands created 
and destroyed. Finally, because mitiga- 
tion banking, by its nature, requires 
efficient advance planning, the permit- 
ting process would become more 
predictable and less costly and time- 
consuming. !6 


Conclusion 

Permitting agencies and developers 
alike have expressed dissatisfaction with 
the current mitigation scheme. Practi- 
tioners should closely monitor federal 
rulemaking and polices and should be 
prepared for possible statutory changes 
in the next state legislative session. 
Developers and agencies alike may want 
to promote mitigation banking as an 
alternative to the traditional mitigation 
processes. 
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including endangered or threatened species, 
or their habitats; 

“(3) Whether the project will adversely 
affect navigation or the flow of water or 
cause harmful erosion or shoaling; 

“(4) Whether the project will adversely 
affect the fishing or recreational values or 
marine productivity in the vicinity of the 
project; 

“(5) Whether the project will be of a 
temporary or permanent nature; 

“(6) Whether the project will adversely 
affect or will enhance significant historical 
and archaeological resources under the pro- 
visions of §267.061; and 

“(7) The current condition and relative 
value of functions being performed by areas 
affected by the proposed activity.” 
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to Lawton Chiles, governor; Gwen Margolis, 
president of the senate; T.K. Wetherell, 
speaker of the house submitted by DER on 
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1985, through December 6, 1990, the depart- 
ment issued 1,262 permits entailing creation, 
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third of the permits authorizing dredge and 
fill activities during this time period. 
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Valerie F. Settles is of counsel to the 
law firm of Popham, Haik, Schno- 
brich & Kaufman, Ltd. Ms. Settles 
received a Juris Doctor Degree from 
the University of Louisville School of 
Law in 1976. Ms. Settles is a resident 
in Popham Haik’s Miami office. 

This column is submitted on behalf 
of the Environmental and Land Use 
Law Section, Thomas G. Pelham, 
chairman, and Ralph A. DeMeo, edi- 
tor. 


55 


V——— 
4 


GENERAL PRACTICE 


Discrimination in the Jury 


Selection Process: 


Trial and Appellate Perspectives 


n the 123 years since the ratifica- 

tion of the 14th amendment, the 

guarantee of a racially neutral 

jury has been a topic of increasing 
concern. Both the federal government 
and individual states have addressed 
the problem of racial discrimination in 
the selection of petit juries; however, 
the two have approached the problem 
from different constitutional vantage 
points. 


Constitutional Bases 
for Objection 

The path to remedying the discrimi- 
natory use of peremptory challenges 
has been an indirect one. Courts me- 
thodically built upon several constitu- 
tional principles in search of a single 
theory that would encompass all such 
claims. While the federal courts re- 
solved the issue on equal protection 
grounds, some state courts, including 
Florida, resorted to a different theory 
(impartial jury) to address the problem. 
This is so even though federal courts 
have refused to apply the impartial jury 
test to the peremptory challenge con- 
text. 


¢ Federal Law 

As early as 1880, the Supreme Court 
of the United States confronted a chal- 
lenge brought by a black defendant to 
the exclusion of black persons from a 
state court jury panel. In Strauder v. 
West Virginia, 10 Otto 303, 100 S. Ct. 
303 (1880), the defendant claimed that 
West Virginia law allowing only white 
men to serve as jurors denied him equal 
benefit of the law and enhanced the 
probability of his conviction for murder. 
Despite the fact that Strauder chal- 
lenged the exclusion of blacks from 
grand and petit jury panels, the Su- 
preme Court restricted its analysis to 
the selection of venire pools. The Court 
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have held the 
discriminatory 
striking of a 
single black 
potential juror is 
sufficient to raise a 
Neil objection 
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held that although defendants are not 
entitled to a petit jury comprised of 
persons of a particular race, the equal 
protection guarantee of the 14th amend- 
ment prohibits a state from excluding 
persons from jury service based solely 
on racial grounds. 

In Swain v. Alabama, 380 U.S. 202 
(1965), a black defendant unsuccess- 
fully challenged the “invidious 
discrimination in the selection of ju- 
rors” in the petit jury of his trial. Swain 
first claimed that because of the dispro- 
portionately small number of blacks 
called for jury service, the procedure for 
summoning potential jurors was inher- 
ently discriminatory. The Court 
disagreed and held that there is no 
constitutional requirement that the ve- 
nire, or the petit jury, be comprised of 
a proportionate number of blacks and 
whites. Therefore, because the jury pool 
had some—albeit a small percentage— 
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blacks represented, no prima facie evi- 
dence of discrimination existed. 

Swain next claimed that the state 
exercised its peremptory challenges in 
such a way as to purposefully exclude 
all blacks from the petit jury in his case, 
in violation of the 14th amendment.! 
After reviewing the history of unhin- 
dered peremptory challenges in English 
and American trials, the Court held 
that a presumption of propriety in the 
exercise of peremptory challenges exists 
and a mere claim of discrimination 
based on the total absence of blacks 
from the petit jury would not, in and of 
itself, call for reversal based on the 
equal protection clause of the 14th 
amendment. Instead, the defendant 
must show a systematic pattern of ex- 
clusion. That is, the Court held, in order 
for the equal protection clause to apply, 
the defendant must show, above and 
beyond the selection practices used in 
his particular case, that the state sys- 
tematically excluded blacks across a 
wide range of cases. 

The discriminatory impact of chal- 
lenges in a single trial was not addressed 
until Batson v. Kentucky, 476 U.S. 79, 
106 S. Ct. 1712 (1986), wherein the 
Supreme Court reversed its systematic- 
pattern requirement and held that a 
prima facie case could be made from the 
particular challenges made in the de- 
fendant’s trial. 

After the prosecutor exercised his 
peremptory challenges to strike all four 
black veniremen, Batson, a black defen- 
dant, moved to excuse the jury, alleging 
violations of his sixth and 14th amend- 
ment rights to a petit jury that 
represents a cross-section of the com- 
munity and the equal protection clause 
of the 14th amendment. In denying his 
first argument, the Supreme Court held 
that the petit jury does not have to 
mirror the distinctive groups within the 
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defendant’s community and, therefore, 
the “cross-section” principle does not 
apply to this situation. 

The Court held, however, that the 
equal protection clause is unquestion- 
ably implicated by racially motivated 
peremptory challenges. Adapting stan- 
dards laid out in other equal protection 
cases, the Court outlined the test for 
determining whether the defendant has 
met his burden of proving discrimina- 
tion in a particular case. The reader is 
referred to Batson, 106 S. Ct. at 1723- 
24, for the Court’s succinct explanation 
of the test.? 

Declining to formulate more specific 
procedures to be followed in a particular 
case, the Court held that since no 
inquiry was conducted below, the case 
would be remanded for the trial court 
to reconsider the issue. 

Just last year, the Supreme Court 
again analyzed the role of the sixth 
amendment (right to an impartial jury) 
within the context of the peremptory 
challenge. In Holland v. Illinois, 493 
US.__, 110 S. Ct. 803 (1990), a white 
defendant challenged the state’s per- 
emptory strikes in excusing all black 
potential jurors from the petit jury. 
Holland claimed that the strikes vio- 
lated his sixth amendment right to a 
“fair possibility’ of a petit jury repre- 
senting a cross section of the 
community,” and invited the Supreme 
Court to apply the prima facie test for 
discrimination, established in Batson’s 
equal protection decision, to the sixth 
amendment context. 

The Court first held that a white 
defendant has the necessary standing 
to challenge the exclusion of black 
potential venire persons.? 

Next, the Court explained that the 
cross-section requirement of the sixth 
amendment was designed to ensure an 
impartial—rather than a representa- 
tive—venire, from which the petit jury 
is selected. However, once it is deter- 
mined that the process of summoning 
prospective jurors for the venire pool is 
not discriminatory, the sixth amend- 
ment guarantee is satisfied—whether 
or not the venire or the petit jury has 
a proportionate number of members of 
distinct racial or other groups repre- 
sented. 

Finally, the Court held, questions as 
to whether peremptory challenges were 
used in a discriminatory manner are 
properly brought within the context of 
the equal protection clause. Since the 


defendant failed to raise an equal pro- 
tection claim, the Court refused to 
consider the issue.* 

In short, the above cases established 
the following federal constitutional prin- 
ciples: 


1) while neither party is entitled to a petit 
jury which mirrors the racial makeup of the 
community, each party is entitled to select 
a petit jury from a racially mixed jury pool; 

2) although a party need not prove a 
systematic pattern of discrimination in order 
to challenge the other party’s peremptory 
strikes, the aggrieved party must satisfy an 
initial burden of persuasion before the bur- 
den shifts to the other party for racially 
neutral reasons; 

3) challenges to the other party’s discrimi- 
natory use of peremptory strikes should be 
brought, under federal law, pursuant to the 
Equal Protection Clause of the United States 
Constitution.5 


¢ State Law 

State law, especially in Florida, has 
taken a somewhat different tact in 
remedying the problem. The premier 
Florida case on discriminatory peremp- 


tory challenges is State v. Neil, 457. 


So.2d 481 (Fla. 1984). This case was 
decided after Swain but before Batson. 
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In Neil, a black defendant claimed 
that the state used its peremptory 
challenges to strike the first three black 
veniremen called, in violation of Neil’s 
sixth amendment right to an impartial 
jury. In response to defense counsel’s 
objection, the trial court conducted a 
hearing on whether the challenges were 
discriminatory but, in the end, held 
that the test under Swain (systematic 
pattern of discrimination) was not met 
by the defendant, denied the motion to 
strike the jury pool, and gave each 
party extra peremptory challenges. 

On review, the Florida Supreme 
Court, feeling the obvious constraint of 
Swain,§ adopted the discriminatory chal- 
lenge test used in California, Massa- 
chussetts, and New York, and decided 
the case on state constitutional 
grounds.” As in the other state cases, 
the Supreme Court relied upon the 
“impartial jury” provision of its state 
constitution to prohibit discriminatory 
peremptory challenges. Under the Flor- 
ida Constitution, art. I, §16 provides 
that one accused of a crime is entitled 
to a “public trial by [an] impartial jury.” 

The Neil court laid out a test remark- 
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ably prescient to that later established 
in Batson.? 

While the parameters of this test 
have been refined over the seven years 
since Neil was decided, the basic formu- 
lation remains intact. What is important 
for constitutional purposes, however, is 
for the advocate to recognize the differ- 
ing grounds on which to bring a 
discriminatory peremptory challenge 
claim. If, for example, the defendant is 
in federal court, only an equal protec- 
tion claim will be considered. Failure 
to raise such an argument will, in a 
sense, waive the issue. If the defendant 
is in state court, the claim is properly 
brought under the “impartial jury” ru- 
bric. Even so, the advocate is wise to 
consider raising an equal protection 
challenge as well; there may be certain 
advantages to asking the Florida Su- 
preme Court, as did the defendant in 
Batson, to apply the same test in the 
equal protection and impartial jury 
contexts. 


Preserving the Objection 

The preceding section discussed only 
the theory of the challenge; below are 
some of the procedural steps necessary 
to making and preserving the objection. 

In order to raise an objection to a 
discriminatory peremptory challenge, 
the aggrieved party must timely place 
the trial court on notice of the error. 
Failure to raise a timely objection waives 
the issue for appeal.!° This objection 
must not only alert the court to the 
possibility of error, and that the chal- 
lenged persons are members of a distinct 
racial group,!! it must clearly explain 
why there is a strong likelihood of 
discrimination.!2 Absent a showing of 
strong likelihood, the objection is insuf- 
ficient.!3 Any doubt, however, as to 
whether the complaining party has 
demonstrated a strong likelihood should 
be resolved in that party’s favor.'4 

Once the aggrieved party has made 
out this prima facie case of discrimina- 
tion, the trial court must immediately 
conduct a Neil inquiry,!5 wherein the 
burden shifts to the other party to 
provide clear and reasonably specific 
reasons—supported by the record— 
demonstrating that the peremptory chal- 
lenges were used in a nondiscriminatory 
manner. !6 

At that point, unless the aggrieved 
party affirmatively objects to the other 
party’s characterization of the record 
or reasons supporting the striking of a 
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challenge the 
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particular jury, the trial court is free 
to accept the reasons as racially neu- 
tral.!? This is an important point, for if 
the trial court accepts the reasons given, 
the issue is over. 

As stated, once the trial court con- 
cludes that the peremptories were used 
in a racially neutral manner, the in- 
quiry ends and the objection should be 
denied. If, on the other hand, the rea- 
sons given do not satisfy the court, the 
venire panel should be dismissed and 
voir dire resumed with a new panel.!® 

As an example, the scenario, made 
part of the trial record, might proceed 
something like this: 

1) One of the parties peremptorily 
strikes a black venire person (remem- 
ber, the juror must be from a distinct 
racial group, not necessarily the same 
as that of the aggrieved party). 

2) Believing the strike to be racially 
motivated, the other party immediately 
objects, placing the trial court on notice 
of a possible Neil violation. In order to 
raise a prima facie claim of discrimina- 
tion, the objecting party must 
demonstrate that there is a strong 
likelihood of discrimination. To show 
such likelihood, the objecting party 
might argue, for example, that the 
other party has struck each black ve- 
nire person on the panel, or that the 
answers or demeanor of the person 
struck do not significantly differ from 
the demeanor or answers of persons 
accepted (raising the suspicion of dis- 
crimination). Finally, the aggrieved 
party must ask for a Neil inquiry. 

3) If a prima facie case is made, the 
court should, as part of the inquiry, 
obtain reasons for the peremptory chal- 
lenge. The nonobjecting party must be 
able to point to things on the record to 
substantiate the striking of that juror. 
For example, the prospective juror’s 
background, in combination with spe- 
cific answers given, might raise an 
inference of bias. 
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4) If the aggrieved party disagrees 
with the other’s representation of the 
record, the objecting party must come 
forward with the correction (this may 
include asking the court reporter to 
read questions and answers back), or 
else the nonobjecting party’s characteri- 
zation may be accepted as true. 

5) Once the parry is concluded, the 
court must decide whether the striking 
party’s reasons are nondiscriminatory, 
by a “clear and reasonably specific” 
standard.!9 If the reasons are accept- 
able, the objection should be overruled. 
If not, the entire panel should be 
struck.20 

Florida courts have uniformly held 
that the discriminatory striking of a 
single black potential juror is sufficient 
to raise a Neil objection.2! Thus, in 
accordance with Batson, it is not a 
defense to a Neil objection to point out 
that there are members of that race 
accepted for the petit jury. 

Finally, the advocate should keep in 
mind Neil violations must be raised on 
direct appeal, and not pursuant to a 
Rule 3.850 post-conviction motion,?2 and 
that Neil will not be applied retroac- 
tively.23 


New Directions 
¢ Civil Trial Applications 

Although most of the case law ad- 
dressing this problem emanates from 
the criminal courts, discriminatory per- 
emptory strikes occur in civil litigation, 
as well. Recently, the U.S. Supreme 
Court held that racial discrimination in 
civil trials is also subject to the Batson 
equal protection analysis.24 In order to 
reach this conclusion, the Court rea- 
soned that the implementation of the 
peremptory-challenge process, itself, can 
only exist through state action and, there- 
fore, basic constitutional guarantees— 
ordinarily restricted to governmental ac- 
tivity—apply with vigor to the private- 
law context. Once this hurdle was 
passed, the Court simply applied the 
Batson analysis to reverse the discrimi- 
natory exercise of a peremptory chal- 
lenge in a civil trial.” 
¢ Protected Groups 

Even though Florida courts have spe- 
cifically limited the Neil test to cure 
racial discrimination, there is some 
suggestion that it could be extended to 
remedy cultural discrimination, as well. 
For example, the en banc court of the 
Third District was recently asked, in a 
criminal case involving an Hispanic 


4 

7 

q 

wee 

q 

| 

4 

a 


defendant, to apply Neil protections to 
the peremptory challenge of Hispanic 
venire persons.2 A number of state 
and federal courts have applied the 
Batson equal protection principles to 
Hispanic challenges, while others— 
including the Florida Supreme Court— 
do not recognize cultural groups (such 
as Hispanics) as a protected class for 
jury selection purposes.?’ It should be 
noted that the Florida case involved 
“Latin Americans” in the grand jury 
context. 

Whatever the final outcome of the 
Hispanic jury selection issue in Florida, 
it is clear that courts will be asked to 
scrutinize peremptory challenges more 
closely and to wider contexts in the 
future. 


1 Swain failed to present any evidence of 
discrimination to the trial court, choosing to 
rely instead on the fact that no blacks 
appeared on the jury roll. This, however, 
was insufficient to make out a prima facie 
case of discrimination and failed to satisfy 
the defendant’s burden of affirmatively prov- 
ing discrimination. 85 S. Ct. at 827, 831; see 
Batson v. Kentucky, 476 U.S. 79, 91-92, 106 
S. Ct. 1712, 1720 (1985). 

2 In the Powers v. Ohio (Case No. 89- 
5011, opinion filed April 1, 1991) [5 F.L.W. 
Fed. 179] decision, the Supreme Court re- 
affirmed the danger discriminatory pe- 
remptory strikes pose to the jury system, 
as a whole, and thereby implicitly found 
state action to raise the equal protection 
challenge in a civil case. See also Fludd v. 
Dykes, 863 F.2d 822 (11th Cir. 1989); Fogarty 
and McNamara, Preventing Racial Bias in 
Civil Jury Selection-New Remedies for an 
Old Evil, 63 Fia. B.J. 69 (1989). 

3 Accord Powers, So.2d__, 5 F.L.W. 
Fed. at 182-84. 

4 Holland v. Illinois, 110 S. Ct. at 811, n. 
3. Implicitly, the Court declined to apply the 
equal protection test to the sixth amendment 
challenge raised in this case. 

5 Interestingly, an equal protection claim 
may be brought by a potential juror who is 
struck solely on racial grounds. Holland, 110 
S. Ct. at 812 (Kennedy, J., concurring); 
Carter v. Jury Comm’n. of Greene County, 
396 U.S. 320, 330 (1970). 

6 “It appears that the Swain test has 
seldom if ever been met. . . . [WJhile we do 
not fully embrace either Wheeler or Soares, 
we believe that an alternative to Swain is 
needed.” State v. Neil, 457 So.2d at 483, 485. 

7 States are, of course, free to interpret 
provisions of the state constitution more 
broadly than provisions of the federal consti- 
tution. Knight v. State, 559 So.2d 327 (Fla. 
1st D.C.A. 1990) (peremptory challenges); 
see also In re: T.W., 551 So.2d 1186, 1190 
(Fla. 1989) (privacy right). 

8 The court explained that it chose to 
look to the state constitution because the 
U.S. Supreme Court had not yet ruled on the 
peremptory challenge/jury cross-section is- 
sue. Neil, 457 So.2d at 487, n.12. Since Neil, 
the issue has been answered in the negative 


in Batson. See also Kibler v. State, 546 So.2d 
710, 712 (Fla. 1989); State v. Slappy, 522 
So.2d 18, 21 (Fla. 1988), cert. denied, 487 
U.S. 1219 (1988). 

9 Neil, 457 So.2d at 486. The Florida 
Supreme Court, itself, noted how closely the 
test in Batson parallels that in Neil. The 
court went on to comment, however, that the 
Neil test “preceded, foreshadowed and ex- 
ceeds the current federal guarantees.” Slappy, 
522 So.2d at 21. 

10 Smith v. State, 538 So.2d 926, 927 (Fla. 
1st D.C.A. 1989). 

11 The Neil court expressly limited its 
decision to the discrimination of racial groups. 
Neil, 457 So.2d at 487. 

12 The Supreme Court acknowledged the 
difficulties in defining a “strong likelihood;” 
however, it chose not to enumerate a bright- 
line test for making such determinations. 
Slappy, 522 So.2d at 21. 

13 Woods v. State, 490 So.2d 24, 26 (Fla. 
1986), cert. denied, 479 U.S. 954 (1986). 

14 Slappy, 522 So.2d at 22. 

15 Blackshear v. State, 521 So.2d 1083, 
1084 (Fla. 1988). This, of course, is one of 
the reasons trial judges must be present 
during jury selection. See also State v. 
Singletary, 549 So.2d 996 (Fla. 1989). 

16 Slappy, 522 So.2d at 22. 

17 Floyd v. State, 569 So.2d 1225 (Fla. 
1990), pet. for cert. filed, March 20, 1991 
(Case No. 90-744). 

18 Neil, 457 So.2d at 486-87. 

19 As stated by the Third District Court 
of Appeal in Slappy v. State, 503 So.2d 350, 
355 (Fla. 3d D.C.A. 1987), affirmed, 522 
So.2d 18 (Fla. 1988) (“We agree that the 
presence of one or more of these factors will 
tend to show that the state’s reasons are not 
actually supported by the record or are an 
impermissible pretext, 522 So.2d at 22): 

“The following will weigh heavily against 
the legitimacy of any race-neutral explana- 
tion: 1) an explanation based on a group bias 
where the group trait is not shown to apply 
to the challenged juror specifically; 2) no 
examination or only a perfunctory examina- 
tion of the challenged juror; 3) disparate 
examination of the challenged juror, i.e., 
questioning challenged venireperson so as 
to evoke a certain response without asking 
the same question of other panel members; 
4) the reason given for the challenge is 
unrelated to the facts of the case; 5) dispa- 
rate treatment between responses given to 
the same question by challenged and unchal- 
lenged venirepersons.” 

20 But see Carter v. State, 550 So.2d 1130, 
1131 n.1 (Fla. 3d D.C.A. 1989), pet. for review 
denied, 553 So.2d 1154 (Fla. 1989): 

“1. We believe that a trial court should 
have the discretion to cure a discriminatory 
challenge by means other than dismissal of 
the entire panel. However, this court and the 
trial courts are bound by the clear language 
of Neil, absent directions otherwise from the 
Florida supreme court.” 

21 E.g., Floyd v. State, 511 So.2d 762 (Fla. 
3d D.C.A. 1987), pet. for review denied, 545 
So.2d 1369 (Fla. 1989). 

22 Bush v. Wainwright, 505 So.2d 409 
(Fla. 1987), cert. denied, 484 U.S. 873 (1987). 

23 Neil, 457 So.2d at 488. 

24 Edmonson v. Leesville Concrete Co., 
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(case no. 89-7743, opinion filed June 3, 1991) 
[1991 WL 89721]. 

25 Reaching a similar conclusion, the Third 
District Court of Appeal applied the Neil test 
to peremptory strikes in a medical malprac- 
tice case. Hall v. Daee, 570 So.2d 296 (Fla. 
3d D.C.A. 1990). 

26 Allen v. State (appellate case no. 90-1, 
orally argued before the en banc court of the 
Third District Court of Appeals on February 
12, 1991). Also, the U.S. Supreme Court, in 
Hernandez v. New York, (case no. 89-7645, 
opinion filed May 28, 1991) [1991 WL 84640], 
confronted the question of whether the per- 
emptory striking of a Latino juror came with 
the ambit of Batson and the Equal Protection 
Clause. Without deciding that question, the 
Court nevertheless applied the Batson analy- 
sis and upheld the trial court’s factual finding 
that the state’s reason for striking (i.e., lan- 
guage difficulties) was racially neutral. In 
so doing, the Court reaffirmed that trial court 
factual findings as to, e.g., discriminatory in- 
tent are subject to the clearly erroneous test. 

27 Compare cases recognizing Hispanics to 
be a cognizable group under Batson, 
United States v. Giraldo, 905 F.2d 38 (2d 
Cir. 1990); United States v. Alvarado, 891 
F.2d 439 (2d Cir. 1989); United States v. 
Alcatar, 832 F.2d 1175 (9th Cir. 1987); 
People v. Trevino, 704 P.2d 719 (Cal. 1985); 
with those holding Hispanics not to be a 
cognizable group under Batson, United States 
v. de Amesquita, 582 F.Supp. 1326 (S.D. 
Fla. 1984); United States v. Musto, 540 F.2d 
346 (D. New Jersey 1982); Valle v. State, 
474 So.2d 796 (Fla. 1985). 
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BUSINESS LAW 


Florida’s Amended 
Noncompetition Statute: 
A Reasonable Approach 


rior to June 28, 1990, em- 
ployees bound by noncom- 
petition agreements in Flor- 
ida rarely prevailed in their 
attempts to invalidate their agreements. 
In virtually all instances, employers 
with noncompetition agreements suc- 
cessfully enjoined employees from direct, 
or even indirect, competition. Since the 
enactment of a 1953 statute authoriz- 
ing the enforcement of noncompetition 
agreements under certain circum- 
stances, Florida has evolved into 
perhaps the easiest forum in the nation 
in which to enforce noncompetition agree- 
ments. This may now be changing. 
Effective June 28, 1990, the statutory 
provision governing noncompetition 
agreements was amended to preclude 
courts from enforcing noncompetition 
agreements against employees, inde- 
pendent contractors or agents when the 
agreements are either: a) contrary to 
the public health, safety or welfare; b) 
unreasonable; or c) not supported by a 
showing of irreparable injury.! As a 
result, the future application of Capraro 
v. Lanier Business Products, Inc., 466 
So.2d 212, 213 (Fla. 1986), in which the 
Florida Supreme Court pronounced that 
“irreparable injury may be presumed 
upon breach of a valid covenant not to 
compete,” will be severely curtailed. 
As amended, F.S. §542.33(2)(a) pro- 
vides that a presumption of irreparable 
harm will arise only when the employer 
can establish an employee’s use of spe- 
cific trade secrets or customer lists, or 
direct solicitation of existing customers. 
In all other violations of noncompetition 
agreements, the employer must now 
prove irreparable harm before obtain- 
ing injunctive relief—it will not be 
presumed. 
The 1990 amendment will preclude 
employers from enforcing noncompeti- 
tion agreements with impunity and for 


The amendment 
will preclude 
employers from 
enforcing 
noncompetition 
agreements with 
inpunity and for the 
sake of prohibiting 
fair competition 
while allowing them 
to protect legitimate 
business interests 


by Leonard K. Samuels 


the sake of prohibiting fair competition, 
but should nevertheless allow employ- 
ers to protect their legitimate business 
interests. The amended statute places 
Florida well within the mainstream of 
American jurisprudence. 

This article will examine Florida law 
on noncompetition agreements from the 
enactment of F.S. §542.12 in 1953, as 
renumbered FS. §542.33 effective Octo- 
ber 1, 1980, through the 1990 amend- 
ment, and the effect of the 1990 
amendment on existing law. Discussion 
is limited to noncompetition agreements 
between employers and their employ- 
ees, independent contractors, and 
agents. Noncompetition agreements be- 
tween partners, shareholders selling all 
of their stock in a corporation, and upon 
the sale of a business are beyond the 
scope of this article.” 
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Pre-amendment Florida Law 

In 1953, the Florida Legislature en- 
acted F.S. §542.12, which validated 
noncompetition agreements in certain 
instances. The statute, inclusive of all 
but the 1990 amendment, provides, in 
part: 

(1) Notwithstanding other provisions of 
this chapter to the contrary, each contract 
by which any person is restrained from 
exercising a lawful profession, trade, or 
business of any kind, as provided in subsec- 
tion (2) and (3) hereof, is to that extent valid, 
and all other contracts in restraint of trade 
are void. 

(2)(a) One who sells the goodwill of a 
business, or any shareholder or a corporation 
selling or otherwise disposing of all his 
shares in said corporation, may agree with 
the buyer, and one who is employed as an 
agent, independent contractor, or employee 
may agree with his employer, to refrain from 
carrying on or engaging in a similar business 
and from soliciting old customers of any such 
employer within a reasonably limited time 
and area, so long as the buyer or any person 
deriving title to the goodwill from him and 
so long as such employer, continues to carry 
on a like business therein. Said agreements 
may, in the discretion of a court of competent 
jurisdiction, be enforced by injunction.3 

The statute, as applied to noncompe- 
tition agreements between employers 
and employees, was declared constitu- 
tional in Capelouto v. Orkin Extermi- 
nating Company of Florida, 183 So.2d 
532 (Fla. 1966), appeal dismissed, 385 
U.S. 11 (1966).4 In Capelouto, the Flor- 
ida Supreme Court upheld the validity 
of a two-year restrictive covenant be- 
tween an exterminating company and 
its branch manager precluding the 
branch manager from competing in the 
area he managed. After stating that all 
noncompetition agreements are not nec- 
essarily enforceable, the court instructed 
judges to apply the following criteria 
in noncompetition cases: “Absent any 
overriding public interest in having the 
restricted employee’s services available 
to it . . . the guidelines to be followed 
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in enforcing any such contract are rea- 
sonableness as to time and as to area.” 
Id. at 534. 

The next major pronouncement on 
the subject from the Florida Supreme 
Court is found in Miller Mechanical, 
Inc. v. Ruth, 300 So.2d 11 (Fla. 1974). 
In Miller, the court held that a restric- 
tive covenant containing either unrea- 
sonable time or area restrictions could 
be rewritten and modified by the court 
‘after weighing and balancing “the em- 
ployer’s interest in preventing the 
competition against the oppressive ef- 
fect on the employee.” Id. at 12. 

Following Capelouto and Miller Me- 
chanical, Inc., appellate courts through- 
out Florida consistently reversed trial 
judges who refused to enforce noncom- 
petition agreements. Most appellate 
courts limited a trial judge’s discretion 
to determine only whether the restric- 
tive covenant was reasonable in time 
and area.5 Enforcement was mandated 
without consideration of the oppressive 
effect enforcement may have on the 
employee. Equitable considerations, 
such as whether the noncompetition 
agreement was necessary to protect a 
legitimate interest of an employer or 
whether enforcement would unduly op- 
press an employee, were only consid- 
ered in determining whether to enforce 
the agreement as written or to modify 
the time or area restrictions contained 
therein.® 

Thus, Florida law provided employ- 
ers with significant advantages in their 
quest to enjoin violations of noncompe- 
tition agreements. Employers could ob- 
tain relief without having to demon- 
strate the four well-established requi- 
sites necessary to obtain an injunction.” 
In noncompetition cases, an employer 
was only generally required to estab- 
lish: a) the existence of an agreement; 
b) an intentional and material breach 
thereof; and c) no adequate remedy 
except by injunctive relief.8 And, prior 
to the 1990 amendment, irreparable 
harm was presumed in all cases upon 
the breach of a valid covenant not to 
compete.? 

Prior to 1990, employees attempting 
to rid themselves of noncompetition 
agreements faced tremendous obsta- 
cles. Employees had only succeeded in 
defeating restrictive covenants in cases 
in which the competitive activities did 
not fall within the confines of the 
agreement,!° the employer materially 
breached a dependent covenant to the 


agreement,!! enforcement would have 
jeopardized the public health, safety, 
and welfare,!2 or an oppressive mone- 
tary penalty was a part of the agree- 
ment.!8 In 1990, the Florida Legislature 
may have heeded Justice Overton’s call 
to modify F.S. §542.12 to enable courts 
to apply proper equitable principles in 
noncompetition cases.!4 


The 1990 Amendment 
The 1990 amendment added the fol- 
lowing three sentences to F-.S. 


§542.33(2)(a): 


However, the court shall not enter an injunc- 
tion contrary to the public health, safety, or 
welfare or in any case where the injunction 
enforces an unreasonable covenant not to 
compete or where there is no showing of 
irreparable injury. However, the use of spe- 
cific trade secrets, customer lists, or direct 
solicitation of existing customers shall be 
presumed to be an irreparable injury and 
may be specifically enjoined. In the event the 
seller of the goodwill of a business, or a 
shareholder selling or otherwise disposing 
of all of his shares in a corporation breaches 
an agreement to refrain from carrying on or 
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engaging in a similar business, irreparable 
injury shall be presumed. 

The first portion of the first sentence, 
precluding injunctions contrary to the 
public health, safety or welfare, reiter- 
ates existing law. Surgeons and other 
health care providers will invariably 
continue to assert that they cannot be 
precluded from competing because their 
services are essential to the public 
health and welfare.'!5 The second por- 
tion of the first sentence, however, 
which prohibits injunctions to enforce 
unreasonable restrictive covenants, may 
have far-reaching implications in Flor- 
ida. The vast majority of Florida cases 
views the reasonableness of a noncom- 
petition agreement only in the context 
of time and area restrictions. These 
cases typically point to the statutory 
language that merely requires a cove- 
nant to contain reasonable time and 
area limitations. 

A great number of jurisdictions that 
require an overall finding of reason- 
ableness prior to enforcement of non- 
competition agreements use the ap- 
proach suggested by Justice Overton— 
they balance the interests of the em- 
ployer, the employee, and the public.!6 
Among the factors that other courts 
consider in determining the reasonable- 
ness of a noncompetition agreement 
are: the time and area of the restriction; 
the nature of the employee’s duties; the 
existence of trade secrets or confidential 
information; the need to protect custom- 
ers; the need to protect goodwill; invest- 
ment in training and education of the 
employee; unique skills of the employee; 
oppressive effect on the employee; the 
ability of the employee to obtain other 
employment; and pretermination activi- 
ties of the employee.!’ Litigants in 
noncompetition cases governed by the 
amended statute must be prepared to 
prove that the scales of equity balance 
in their favor. 

An injury is irreparable if it cannot 
be adequately compensated by mone- 
tary damages.!8 Irreparable injury, an 
essential prerequisite for injunctive re- 
lief, is often difficult to prove.!9 

The legislature has determined that 
irreparable harm will no longer be 
presumed in noncompete cases absent 
use of trade secrets or customer lists, 
or direct solicitation of customers. Of 
course, the presumption of irreparable 
harm never guaranteed victory for an 
employer, nor did a lack of a presump- 
tion guarantee victory for an employee. 


Employers are more 
likely to enjoin 
competition 
successfully in 
instances in which 
a presumption of 
irreparable harm 
arises 


After all, employers succeeded in en- 
forcing noncompetition agreements well 
before 1981, the year in which the 
presumption of irreparable harm was 
first recognized.2° Nevertheless, em- 
ployers are more likely to enjoin compe- 
tition successfully in instances in which 
a presumption of irreparable harm 
arises; accordingly, the legislature’s limi- 
tation on the existence of such a 
presumption is significant. 

An employer’s greatest chance for 
success absent a statutorily-recognized 
presumption of irreparable harm is to 
establish that the enforcement of the 
covenant is nevertheless necessary to 
protect a legitimate business interest. 
Once an employer establishes a need 
to protect such an interest, and reason- 
ableness is otherwise shown, irrepara- 
ble harm should prove itself.2! Well- 
recognized legitimate business inter- 
ests, aside from those enumerated in 
the statute, include the protection of 
confidential information, goodwill, and 
unique or extraordinary skills.22 

An employee faced with the presump- 
tion of irreparable harm may assert 
that the noncompetition agreement, in 
light of all the facts and circumstances 
of the case, nevertheless falls within the 
statutory proscription against the en- 
forcement of an unreasonable restric- 
tive covenant. In that regard, an 
employee may want to advise the court 
of the great difficulties he will face in 
seeking alternative employment, and 
how his children may go unclothed 
absent competitive employment. In re- 
butting a presumption of irreparable 
harm based upon the use of trade 
secrets, an employee should carefully 
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review the Uniform Trade Secret Act, 
which requires a company to take rea- 
sonable precautions to protect its secrets 
before the secrets can be afforded pro- 
tection.223 An employee should, if 
possible, attempt to establish that the 
alleged trade secret has lost its status 
as a trade secret and that the employer 
has lost its presumption of irreparable 
harm, due to the employer’s failure to 
take reasonable precautions to main- 
tain the secrecy of the purported trade 
secrets. 

Employers seeking to obtain relief in 
accordance with the amended statute 
should, if applicable, attempt to prove 
a threat to trade secrets or customer 
lists or the direct solicitation of existing 
customers.”4 If not possible, employers 
should be prepared to prove that a 
protectable interest, such as a new 
marketing plan or large expenditures 
on training the employee, is at risk. 

A significant issue for those litigating 
in the noncompete area is whether the 
1990 amendment will be applied pro- 
spectively or retroactively. A prospec- 
tive application of the amendment would 
mean that only agreements executed 
after the effective date would be subject 
to the new statutory requirements. In 
contrast, a retroactive application would 
mean the 1990 amendment would ap- 
ply to all actions now pending, irrespec- 
tive of whether the contract was entered 
into before or after the effective date of 
the statute. Resolution of this issue 
turns on the judicial determination of 
whether the 1990 amendment is sub- 
stantive or procedural in nature; if the 
amendment is deemed substantive, the 
statute will be applied prospectively, 
whereas a retroactive application will 
be given if the amendment is deemed 
remedial. Substantive statutes are those 
that affect vested rights, or create or 
impose new obligations or duties.25 Re- 
medial statutes relate to remedies or 
procedures which do not create or take 
away vested rights.26 Statutes affecting 
the burden of proof in civil actions are 
remedial.27 Thus far, one case, which 
is not yet final, has determined that the 
statute must be retroactively applied.?8 


Conclusion 

The 1990 amendment allows trial 
judges to evaluate noncompetition cases 
in light of all of the facts and circum- 
stances of a particular case. Employers 
should encounter little difficulty enforc- 
ing a restrictive covenant, reasonable 
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in time and area, against a high rank- 
ing executive departing with confiden- 
tial information. A blue collar worker 
working in pursuit of the American 
dream to open his own business should 
have little to fear provided he does not 
raid his employer’s customer base. Cases 
falling within these two examples will, 
in each instance, be decided upon the 
unique facts and circumstances pre- 
sented. 9 


1 Fra. Star. §542.33(2)(a), as amended 
by SB 2642, Ch. 90-216, Session Law 
Reporter, effective June 28, 1990. 

2 The amendment will not alter well- 
established precedent strictly enforcing non- 
competition agreements in connection with 
the sale of a business. See, eg., Dad’s 
Properties, Inc. v. Lucas, 545 So.2d 926 (Fla. 
2d D.C.A. 1989). 

3 1953 Fla. Laws 28048 §1-4. Amended 
by 1988 Fla. Laws 88-400, to provide that 
employers may enter into noncompetition 
agreements with independent contractors 
as well as employees and agents. See Meloy, 
A New Life For Noncompetition Clauses, 62 
Fia. B.J. 47 (1988), for a discussion on the 
1988 amendment. 

4 In Standard Newspapers, Inc. v. Woods, 
110 So.2d 397 (Fla. 1959), F.S. §542.12 was 
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declared constitutional as applied to the sale 
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corporation. 
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So.2d 1062 (Fla. 3d D.C.A. 1980), pet. rev. 
dismissed, 419 So.2d 1048 (Fla. 1982). But 
cf. Marshall v. Gore, 506 So.2d 91 (Fla. 2d 
D.C.A. 1987) (Scope of restricted activity 
may be reduced after considering the legiti- 
mate business interests of the employer. 
Employee was only limited from working in 
the development and marketing of computer 
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posed to the development and marketing of 
all computer software.). 

6 Miller Mechanical, Inc. v. Ruth, 300 
So.2d 11 (Fla. 1974); Sarasota Beverage 
Company v. Johnson, 551 So.2d 503 (Fla. 
2d D.C.A. 1989); Twenty-Four Collections, 
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irreparable harm; 2) a clear legal right; 3) 
an inadequate remedy at law; and 4) consid- 
eration of the public interest in order to 
obtain injunctive relief in noncompetition 
cases.) 

8 Hunter v. North American Biologicals, 
Inc., 287 So.2d 726 (Fla. 4th D.C.A. 1974). 
But see Cordis Corporation v. Prooslin, 482 
So.2d 486 (Fla. 3d D.C.A. 1986), in which the 
court analyzed the four traditional elements 
necessary to obtain an injunction as set forth 
in n. 7. 

9 Capraro v. Lanier Business Products, 
Inc., 466 So.2d 212, 213 (Fla. 1986). 

10 Frumkes v. Beasley & Reed Broadcast- 
ing, 533 So.2d 942 (Fla. 3d D.C.A. 1988). 
11 Cordis Corporation, 482 So.2d 486. 
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denied, 345 So.2d 421 (Fla. 1977). 
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14 Capraro, 466 So.2d 212, at 214 (Over- 
ton, J., dissenting); Keller v. Twenty-Four 
Collections, Inc., 419 So.2d 1048, 1050-51 
(Fla. 3d D.C.A. 1982) (Overton, J., dissent- 
ing). 

15 See Lloyd Damsey, M.D., P.A., 339 
So.2d 282 (Fla. 3d D.C.A. 1976), cert. denied, 
345 So.2d 421 (Fla. 1977). 

16 AsPELUND, EMPLOYEE NONCOMPETITION 
Law, §6.01 (1990). 
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§6.04. 

18 City of Coral Springs v. Florida Nat’l 
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WORKERS’ COMPENSATION LAW 


Let’s Talk Settlement 


Ithough the settlement sec- 

tion of Florida’s workers’ 

compensation law states 

that lump sum settle- 
ments shall only be allowed “under 
special circumstances,” and that, in- 
stead, periodic payments are in the best 
interests of the worker,! many workers’ 
compensation cases do result in lump 
sum settlements. The significance of 
settlements, commonly called “wash- 
outs,” needs to be clearly understood 
by the parties and others not directly 
involved, who may be affected. This 
article will discuss the types of settle- 
ments possible, problems related to 
settlements, and the legal impact of 
settlements. 


Types of Settlements 

The current law describes three pos- 
sible lump sum settlements of potential 
future benefits available. The most com- 
monly used settlement format resolves 
only the compensation part of the claim, 
necessarily leaving medical benefits the 
continuing responsibility of the employer/ 
carrier. This type of washout is called 
a partial final settlement or a “12(a)” 
washout. F.S. §440.20(12)(a) (1990). Pre- 
requisites include that the claimant 
reached maximum medical improve- 
ment at least three months before 
settlement approval, and that the em- 
ployer received reasonable notice of the 
proposed settlement. 

As a matter of public policy, the 
parties may not limit a claimant’s enti- 
tlement to seek future medical care of 
any nature related to the accident: 
Musgrove v. Children’s Home Society, 
573 So.2d 100 (Fla. lst DCA 1991). An 
agreement, however, can be included 
stipulating that a specific injury or 
condition is unrelated to the compensa- 
ble accident and not a part of the 
employer/carrier’s continuing medical 


Counsel should 
make full disclosure 
to claimants of 
possible entitlement 
to permanent and 
total supplement 
benefits to avoid 
subsequent attack 
on a settlement 
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care responsibility. Maggard uv. 
Montverde Academy, 505 So.2d 604 
(Fla. lst DCA 1987). 

A question remains regarding the 
effect of partial settlements on one 
particular type of benefit. In 1989 a 
statutory change shifted the duty to 
provide vocational rehabilitation serv- 
ices from the employer/carrier to the 
Division of Workers’ Compensation of 
Florida’s Department of Labor and Em- 
ployment Security.2 That change has 
been defined as substantive and thus 
only applies to accidents occurring after 
October 1, 1989.3 The question is 
whether settlement will resolve a cate- 
gory of potential compensation benefits 
called rehabilitation temporary total 
disability, which may be available for 
a maximum of 52 weeks while a claim- 
ant undergoes retraining. F-.S. 
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§440.49(1)(d) (1990). The confusion re- 
sults from an apparent conflict in the 
statute. F.S. §440.20(12)(a) provides for 
settlement of the employer/carrier’s li- 
ability for future payments of compen- 
sation benefits and rehabilitation 
expenses. However, F.S. §440.49(1)(d) 
requires the employer/carrier to provide 
rehabilitation temporary total disabil- 
ity benefits when retraining is 
necessary. One suggestion would be to 
include in the settlement stipulation 
an agreement that a portion of the 
settlement proceeds is in consideration 
of potential rehabilitation temporary 
total disability benefits, so as to address 
that uncertainty at the time of settle- 
ment. 

The other form of settlement possible 
since 1979 is less often available and 
used. The so-called “12(b).”’ or “con- 
tested law” settlement is only possible 
in cases in which the employer/carrier 
has denied compensability of the acci- 
dent from the outset, and has never 
paid any benefits to the claimant. In 
those cases, a settlement of future 
medical expenses, compensation bene- 
fits and rehabilitation expenses can be 
effectuated on the basis that a justici- 
able controversy regarding legal or 
medical compensability exists. F.S. 
§440.20(12)(b) (1990).4 

A third form of lump sum settlement 
was added in 1990 as new subsection 
12(c) of F.S. §440.20. This new settle- 
ment format would seem to be a 
substantive change and thus only appli- 
cable to accidents occurring after its 
effective date of July 1, 1990. It applies 
only in the narrow circumstances of a 
claimant with a permanent impairment 
rating of one through five percent, who 
has been at maximum medical improve- 
ment for at least three months and has 
not received any medical treatment for 
at least three months prior to the 
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settlement. The settlement amount is 
then calculated by the statute to be 
three times the claimant’s weekly com- 
pensation rate, muitiplied by the 
number of permanent impairment rat- 
ing points assigned. This settlement 
resolves all future benefits including 
rehabilitation from the employer/ 
carrier. 


Procedural Issues 
Overturning Settlements 

As a general proposition, orders ap- 
proving lump sum settlements are not 
subject to modification under F-S. 
§440.28 (1990), which allows a judge to 
re-visit an order within two years of its 
entry under certain circumstances. How- 
ever, lump sum settlement orders may 
be set aside under the following circum- 
stances: 1) When the employer/carrier 
has engaged in overreaching or fraudu- 
lent conduct, East v. Pensacola Tractor 
and Equipment Company, Inc., 384 
So.2d 156 (Fla. 1st DCA 1980); 2) when 
the claimant has engaged in fraud or 
misrepresentation on the employer/ 
carrier, Morgan Yacht Corp. v. Ed- 
wards, 386 So.2d 883 (Fla. lst DCA 
1980); or 3) when the parties have 
failed to adequately inform the judge 
of material facts relevant to a determi- 
nation that the settlement would be in 
the claimant’s best interest, Cordell v. 
Pittman Building Supply, 470 So.2d 
865 (Fla. lst DCA 1985). 

Cordell is informative as to the types 
of relevant information that the parties 
should bring to the attention of the 
presiding judge. Additionally, Cordell 
held that the presence of claimant’s 
counsel at a settlement hearing does 
not, in and of itself, preclude a judge’s 
consideration of a later petition to set 
aside a settlement order. 

Lump sum settlement orders are also 
voidable if there is no record basis to 
establish that maximum medical im- 
provement had been achieved at least 
three months prior to the date that an 
order was entered approving the pro- 
posed settlement. D’Amico v. Marina 
Inn and Yacht Harbor, Inc., 444 So.2d 
1038 (Fla. lst DCA 1984). At the time 
of the settlement hearing in D’Amico, 
the unrepresented claimant was still 
undergoing remedial medical treatment 
and there was a question as to whether 
the claimant would have elected to 
undergo surgery on his back after a 
weight loss program was completed. 

Finally, a partial lump sum settle- 


ment under F.S. §440.20(12)(a) (1990) 
may be voidable if the judge entered the 
order approving the settlement without 
first having reviewed the division file. 
Ferrand Corp. v. McKenney, I.R.C. Or- 
der 2-3324 (1978). Note that F.S. 
§§440.20(12)(b) and (c) (1990) make no 
mention of any requirement that the 
judge must have reviewed the division 
file before approving settlements under 
these sections allowing total settle- 
ments. 
¢ The Judge’s Role in Reviewing Settle- 
ments 

F.S. §440.20(12)(d) (1990), which deals 
with procedures for partial final settle- 
ments in which the future medical 
remains open, requires a judge to deter- 
mine whether such a settlement will 
definitely aid in the rehabilitation of 
the injured worker or otherwise is 
clearly in his best interests. If that 
information is not apparent from the 
record, the judge may cause to be made 
such investigations as considered nec- 
essary, including an evaluation by the 
appropriate state agency. 

Is a judge required to hold a hearing 


on a proposed lump sum settlement? 
F.S. §440.20(12)(d) (1990), which refers 
to partial final settlements, allows a 
judge to approve such settlements with- 
out a hearing if the claimant is 
represented by counsel or all parties are 
represented by counsel. Thus, a judge 
has discretion on §12(a) settlements not 
to hold a hearing. However, F.S. 
§440.20(12)(b) (1990), dealing with com- 
plete settlements, implies that a hearing 
is mandatory in §(12)(b) settlements. 
This section states that the judge “at a 
hearing to consider the settlement” must 
make certain findings regarding a justi- 
ciable controversy as to the compen- 
sability of the accident. F-.S. 
§440.20(12)(c) (1990), which also deals 
with total settlements under certain 
circumstances, makes no reference 
either way, as to the requirement of a 
hearing being held. It is recommended 
that all joint petition stipulation docu- 
ments include a specific waiver by the 
parties as to the requirement of a 
hearing. 

Judges of compensation claims have 
both statutory and inherent power to 
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place certain restraints on lump sum 
settlement proceeds, such as requiring 
the claimant to establish a trust or 
other vehicle consistent with the pur- 
pose of safeguarding the settlement 
proceeds when appropriate. F.S. §440.17 
(1990); Carol Enterprises v. Helms, 493 
So.2d 528 (Fla. ist DCA 1986). 

¢ When is a Settlement a Settlement? 

A proposed settlement is not binding 
on the parties until approved by a judge 
of compensation claims. Thus, a party 
can withdraw from a proposed settle- 
ment at any time prior to judicial 
approval. Rogers v. Concrete Sciences, 
Inc., 394 So.2d 212 (Fla. 1st DCA 1981). 
Moreover, settlement orders do not be- 
come final until 30 days after the entry 
of the order and are subject to vacation 
or appeal within that period as are any 
other compensation orders. Halphen v. 
Western Contracting Corp., 389 So.2d 
1254 (Fla. lst DCA 1980). 

Finally, as a procedural matter, judges 
of compensation claims do not have 
jurisdiction to enter an order approving 
the settlement of any claim in which 
jurisdiction has vested in the appellate 
court. Such an order is void. Fla. 
W.C.R.P. 4.210. The proper procedure 
is to file a joint motion for remand with 
the appellate court. Then the judge may 
consider the proposed settlement and 
enter an order within the appropriate 
time limits provided by the appellate 
court. Any order approving a settlement 
in which the Division of Workers’ Com- 
pensation has initially borne the 
appellate costs for an insolvent claim- 
ant shall provide appropriate provisions 
for assessment and recovery of these 
costs. Failure of the parties to address 
this issue in the settlement documents 
may subject the employer/carrier to 
assessment of those costs. Boswell IH 
Trucks v. Division of Workers’ Compen- 
sation, 498 So.2d 1042 (Fla. lst DCA 
1986); Fla. W.C.R.P. 4.210(d). 


Other Considerations 
for the Claimant 
¢ Lump Sum Settlements and Social 
Security Offset 

F.S. §440.15(9)(a) (1990) allows a 
carrier to take an offset for Social 
Security disability paid to the claim- 
ant.5 The extent of the offset is such 
that the claimant is not entitled to 
receive more than 80 percent of his 
average weekly wage in combination of 
the two sources of benefits. This offset 
may amount to a substantial reduction 


A claimant who 
receives permanent 
and total disability 

benefits is also 

entitled to receive 
supplemental 
benefits which are 
designed to offset 
inflation 


in the amount of compensation paid by 
the carrier. However, if the carrier does 
not take the Social Security offset, the 
Social Security Administration may take 
credit for any workers’ compensation 
benefits received by the claimant against 
the payment of any Social Security 
disability benefits.® In reaching settle- 
ment of a claim in which the carrier is 
taking the Social Security offset, the 
parties usually take into consideration 
the carrier’s reduced liability. There- 
fore, the stipulation should reflect that 
in settling, the parties have taken into 
consideration the future Social Security 
offset that the carrier would be entitled 
to take on payment of future workers’ 
compensation benefits. Failure to do so 
may provide grounds for the Social 
Security Administration to take the 
position that no offset was taken by the 
carrier on the lump sum settlement 
amount and, therefore, it is entitled to 
take an offset on future Social Security 
disability payments against the amount 
that the claimant received in the lump 
sum settlement. This is an area that 
may give rise to malpractice concerns 
unless caution is used in the wording 
of the settlement documents. 
¢ Settlement of Permanent Total Sup- 
plemental Benefits 

A claimant who receives permanent 
and total disability benefits is also 
entitled to receive supplemental bene- 
fits which are designed to offset inflation. 
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F.S. §440.15(1)(e)(1) (1990) provides that 
such supplemental benefits are paid 
unless the liability of the carrier for 
compensation has been discharged un- 
der F.S. §440.20(12) (1990). Shipp v. 
State Workers’ Compensation Trust 
Fund, 481 So.2d 76 (Fla. 1st DCA 
1986).7 Counsel should make full disclo- 
sure to the claimant of possible 
entitlement to permanent and total 
supplemental benefits to avoid any sub- 
sequent attack on the settlement by the 
claimant. 

Consider the following hypothetical 
situation. At the time of the settlement 
hearing for a claimant who is perma- 
nently and totally disabled, the claimant 
is not receiving permanent and total 
supplemental benefits because the car- 
rier is taking an offset for Social Security 
disability benefits. Under the authority 
of Division of Workers’ Compensation 
v. Hooks, 515 So.2d 294 (Fla. lst DCA 
1987), the carrier is not required to pay 
permanent total disability supplements 
if the claimant is receiving 80 percent 
of his average weekly wage in combina- 
tion of both workers’ compensation and 
Social Security benefits. The carrier’s 
entitlement to take a Social Security 
offset would end at age 62 and the 
carrier would be required to begin pay- 
ment of permanent and total supple- 
mental benefits at that time if the claim 
were not settled, which may amount to 
a substantial sum.® Unless he is ad- 
vised about potential supplemental 
benefits in the future, the claimant may 
have grounds to argue at a later date 
that he had not been fully advised of 
the impact of the settlement of his claim 
on potential permanent and total dis- 
ability supplemental benefits. 


Impact of Settlement on Others 
Multiple Accidents and Employer / 
Carriers 

The interests and obligations of vari- 
ous others, not parties to a settlement 
agreement, can survive such settle- 
ments unaffected. In some cases these 
prospects require attention and plan- 
ning to minimize unexpected problems 
later. One example concerns the situ- 
ation with multiple accidents by the 
claimant involving different employers 
and carriers. Clearly, when a claimant 
reaches a lump sum settlement with 
one employer/carrier, it does not neces- 
sarily have any impact on the possible 
responsibility of that employer/carrier 
to a different employer/carrier with a 


‘ 

ace 
| 
4 
| 
a 
4 
| 
4 


different accident. Under the case law 
and statutory format for contribution 
and reimbursement between employer/ 
carriers with successive accidents,? the 
ability of one employer/carrier to pro- 
ceed with a claim for contribution 
against another is not resolved by one 
employer/carrier settling benefits with 
the claimant. Reimbursement deter- 
mined between them does not affect an 
earlier lump sum settlement. Such a 
settlement is between the claimant and 
one employer/carrier, whereas a reim- 
bursement order determines liability 
between two employer/carriers. Stan- 
dard Fire Insurance Co. v. U-Haul Co. 
of Eastern Fla., 551 So.2d 580 (Fla. 1st 
DCA 1989). 
¢ Negligent Third Party 

Another outsider whose involvement 
survives settlements is a negligent third 
party who may owe damages to the 
claimant in a separate civil cause of 
action. The workers’ compensation law 
elaborates procedures for the carrier 
and the employer to perfect a workers’ 
compensation subrogation lien, in cases 
when the accident was caused by the 
negligence of a third party. F.S. §440.39 
(1990). A lump sum settlement does not 
necessarily affect that lien, except in 
contributing to its amount.!° 
* Special Disability Trust Fund 

Another interested entity not neces- 
sarily a party to settlements is the 
Special Disability Trust Fund. The fund 
pays partial reimbursement to the em- 
ployer/carrier of benefits paid under 
certain circumstances when evidence 
shows the claimant was working with 
a known disability and suffered a new 
injury. When lump sum settlements are 
contemplated in a case when there is a 
potential fund reimbursement claim, 
notice to the fund should be provided 
although it is arguably not technically 
required.!! The fund has standing and 
a right to contest the reasonableness of 
a washout between the employer/ 
carrier and the claimant, from its per- 
spective in a reimbursement proceed- 
ing, whether that is done at a washout 
hearing or at a fund reimbursement 
hearing. Special Disability Trust Fund 
v. Trail Tire Center, 453 So.2d 462 (Fla. 
ist DCA 1984). The fund is not bound 
by any findings in a settlement agree- 
ment or order because the statute spe- 
cifically provides that such findings 
shall not be res judicata in a fund 
reimbursement proceeding. F.S. 
§440.49(4)(g) (1990). It would appear 


prudent to put the fund on notice of any 
proposed settlement, while realizing 
that the fund may contest the reason- 
ableness of that settlement either at the 
settlement hearing or at a subsequent 
fund reimbursement hearing. 
¢ Potential Medical Claims and 12(b) 
Washouts 

The (12)(b) washout allows for settle- 
ment of past and future medical ex- 
penses under those circumstances in 
which the carrier has initially contro- 
verted the compensability of the injury 
and paid no benefits to or on behalf of 
the claimant, including medical ex- 
penses. Medical providers have stand- 
ing, however, pursuant to F.S. 
§440.10(1) (1990), to bring a claim for 
payment of services provided to an 
injured worker. If the claim proceeds 
to settlement under F.S. §440.20(12)(b), 
and the claimant fails to pay the medi- 
cal providers out of the settlement 
proceeds, the medical providers have 
standing to seek payment of their bills 
from the carrier through a compensa- 
tion proceeding. Additionally, the medi- 
cal providers may have a civil cause of 
action against the claimant for nonpay- 
ment of the bills as there has been no 
adjudication that the claimant was in- 
jured arising out of and in the course 
of his employment. The better practice 
might be to provide notice to the medi- 
cal providers of the proposed settlement 
and to place a burden upon the claim- 
ant to show to the court that he has 
made provision to satisfy the medical 
providers either out of the settlement 
proceeds or through other arrange- 
ments. Some judges require claimant’s 
counsel to ensure that the medical bills 
are paid out of the settlement proceeds. 


Conclusion 

Although lump sum settlements fre- 
quently occur in workers’ compensation 
cases, there can be many collateral 
issues to consider in handling those 
agreements as counsel for the claimant 
or the employer/carrier. The issues dis- 
cussed only highlight some of the con- 
cerns which may apply and require 
consideration so that a settlement will 
be valid, well understood, and enforce- 
able. 0 


1 Fra. Stat. §440.20(12)(a) (1990). 

2 Fra. Stat. §440.49(1)(a) (1990). 

3 Ardmore Farms v. Wallace, 571 So.2d 
47 (Fla. 1st D.C.A. 1990), reh. den., Jan. 9, 
1991. 

4 As with the §12(a) washout, §12(b) also 


specifically excludes “training and educa- 
tion” as a benefit settled by this format. 
However, since October 1, 1989, the statute 
has also shifted training and education obli- 
gations to the Division of Workers’ 
Compensation rather than the employer/ 
carrier. 

5 42 U.S.C. §423 (1989). 

6 42 U.S.C. §§424a(a)(2) and (d) (1989). 

7 For an interesting example of perma- 
nent total supplemental benefits surviving 
a settlement, see Platt v. R.C. Property, 
__So.2d___, 16 F.L.W. 213 (Fla. 1st D.C.A. 
1991). 

8 This scenario assumes that F-.S. 
§440.15(1)(e)(1), as amended in 1990 provid- 
ing that permanent total disability 
supplemental benefits stop at age 62, is 
substantive and not retroactive. 

9 Fra. Stat. §440.42(8) (1990). 

10 For a more thorough discussion of is- 
sues regarding workers’ compensation 
subrogation lien aspects, see Wilcox, Deter- 
mining and Satisfying Liens for Workers’ 
Compensation Benefits, 64 Fia.B.J. 39 (1990). 

11 See Fia. Star. §440.49(2)(i) (1990), re- 
garding a general requirement of notice to 
the division for hearings concerning the 
fund. 
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MILLER FRAZIER 


TRIAL LAWYERS FORUM 


ediation is described in 

the Florida Statutes as a 

process whereby a third 

person called a mediator 
acts to encourage the resolution of a 
dispute between two or more parties. 
It is an informal nonadversarial process 
with the objective of helping the disput- 
ing parties reach a mutually acceptable 
and voluntary agreement.! Mediation 
is an effective process to resolve many 
disputes which could result in lengthy 
trials. Statistics kept by the Florida 
Supreme Court show that approxi- 
mately 60 percent of the cases settle 
when mediation is ordered by the court.” 

Mediation is different from arbitra- 
tion or trial. In an arbitration, the 
arbitrators are decision makers. In a 
trial, the judge determines questions of 
law. Questions of fact are decided by 
either the judge or a jury. In mediation, 
the parties decide the outcome of their 
dispute. The role of the mediator is to 
assist the parties in identifying issues, 
identify and clarify needs which must 
be met by a solution, and assist them 
in exploring alternatives to reach their 
goals.3 

Mediation has existed for centuries. 
Its incorporation into the Florida courts 
provides trial lawyers with an effective 
tool to resolve disputes for their clients. 
It is unquestionably cheaper than trial 
or arbitration. It is also more flexible 
in providing creative solutions to dis- 
putes. 

The purpose of this article is to 
review considerations of the trial law- 
yer advising clients before attending a 
mediation. 


The Florida Statutes and 
Rules of Civil Procedure 

A review of the 1990 amendments to 
Florida Statutes and the Florida Rules 
of Civil Procedure is essential in pre- 
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A Trial Lawyer’s Guide 


to Mediation 


The incorporation 
of mediation into 
Florida courts 
provides trial 
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their clients 


by Frank Strelec 


paring for any mediation. The pertinent 
statutory provisions are found in Ch. 
44 of the Florida Statutes. This appears 
in Volume One of the 1990 Supplement 
to Florida Statutes 1989. In Florida 
courts, the mediation process is divided 
into four types: 1) appellate court me- 
diation, 2) circuit court mediation, which 
means mediation of civil cases other 
than family matters, 3) county court 
mediation in civil cases, and 4) family 
mediation.4 

Under Florida rules of court, most 
civil cases are suitable for mediation. 
However, Rule 1.710 contains seven 
exceptions which are: 1) appeals from 
rulings from administrative agencies; 
2) bond estreatures; 3) forfeitures of 
seized property; 4) habeas corpus and 
extraordinary writs; 5) bond valida- 
tions, and 6) actions for declaratory 
relief. Category number seven is a 
catch-all which includes other matters 


as may be specified by administrative 
order of the chief judge of a circuit. 
Florida Rule 1.710 also requires that 
mediation be completed within 45 days 
of the first mediation conference unless 
extended by order of the court or by 
stipulation by the parties. Rules 1.700- 
1.750 contain other timing require- 
ments. Each rule should be reviewed 
as it pertains to a particular case.5 

Mediation may be either court- 
ordered or voluntary. Court-ordered me- 
diation is the subject of F.S. Ch. 44 and 
Rules of Civil Procedure 1.700-1.750. 
Voluntary mediation is mediation re- 
quested by the parties without the 
necessity of a court order. 


Court-Ordered Mediation 

Mediation of pending cases may be 
initiated either by the parties or by the 
court. Often, when the court orders 
mediation, the order is entered near the 
time of the pretrial. The opportunity to 
avoid expensive discovery by expert 
depositions may be lost to the litigants. 
Florida Rule of Civil Procedure 1.700(a) 
recognizes that the parties or attorneys 
for the parties may be in a better 
position than the judge to decide when 
a mediation is timely, and specifically 
provides that the parties may file a 
written stipulation to mediate. The 
judge can then act on that stipulation 
and refer a case to court-ordered media- 
tion.® 

Timing is a critical issue in deciding 
when mediation is likely to be effective 
in resolving a dispute. Generally, me- 
diation should occur at a time when 
each party knows enough about the 
other side’s position, but a substantial 
portion of the expense of preparing a 
case for trial can be avoided by settle- 
ment. This expense savings is often an 
important factor in achieving settle- 
ment. 
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Another critical issue is the selection 
of the mediator. One mediator’s ap- 
proach, ability to control attorneys, and 
persuade may be vastly different from 
another. The lawyers in a case have 
more information than the judge on 
which to base the selection of a media- 
tor for a particular case. Before the 
1990 amendments to the Florida Rules 
of Civil Procedure, judges in this state 
typically selected mediators on the ba- 
sis of a rotating list. Rule 1.720(f) of the 
1990 Rules of Civil Procedure contains 
a far better way of selecting a mediator. 
Under the rule, within 10 days of the 
order of referral to mediation, the par- 
ties may select by written stipulation 
either a certified mediator or a media- 
tor who, although is not certified, 
otherwise is qualified by training and 
experience to meet all or some of the 
issues in a particular case. If the parties 
cannot agree on the mediator, the court 
selects one. 

Another change in the 1990 amend- 
ments to the Florida Rules of Civil 
Procedure relates to the compensation 
of the mediator. Sub-part “g” of Rule 
1.720 provides that the parties may 
enter a written agreement for the me- 
diator’s compensation or that the 
mediator be compensated at the hourly 
rate set by the presiding judge in the 
referral order. Prior to this amendment, 
mediators were paid different rates in 
different circuits throughout the State 
of Florida. 

There are advantages to court- 
ordered mediation. A primary advan- 
tage is that the litigants feel compelled 
to go through the process. Another is 
that the issues of placing a time limit 
upon when the mediation will begin 
and be completed, selection of the me- 
diator and, if necessary, compensation 
of the mediator can be resolved within 
the matrix provided by Florida Statutes 
and Rules of Civil Procedure. 


Voluntary Mediation 

Voluntary mediation may take place 
before litigation is filed. For example, 
in medical malpractice cases, the possi- 
bility of a mediation during the presuit 
screening period is an idea which should 
be given serious consideration.’ Due to 
the discovery procedures available dur- 
ing presuit screening, the parties may 
be aware of many of the potential 
strengths and weaknesses of their re- 
spective positions. Mediation reduces 
expense to the clients and perhaps the 


hostility which results from the adverse 
publicity of filing a lawsuit. 

Another advantage is that clients are 
not limited to mediators who are either 
certified or approved by the circuit court 
in which the case is pending. The 
experience and personality of the me- 
diator are important. Do you need a 
gentle “healer?” Do you need a “ham- 
mer?” Do you need a combination? How 
will your client react to the personality 
of this mediator? How will the adverse 
party react? Will the mediator be able 
to control the lawyers involved? All 
these questions are important to the 
mediation process. 

The trial lawyer should be certain 
that there is a written agreement for 
voluntary mediation. For court-ordered 
mediation, there must be a written 
agreement providing for the mediator’s 
compensation or the mediator is com- 
pensated at the hourly rate set by the 
presiding judge in the referral order.? 
In a situation where there is a volun- 
tary mediation without the benefit of 
court order, there should be a detailed 
written agreement. The agreement 
should provide for the compensation of 
the mediator, confidentiality of the pro- 
ceedings, the date and time for the first 
mediation session, and a time period 
within which the parties will attempt 
to complete the process. Although there 
are very few cases against mediators, 
most mediators require a release as 
part of the agreement.!° Other terms 
may include the selection and compen- 
sation of an independent expert witness 
to provide technical information. 


Preparing the Client 
for Mediation 

There are many books on negotiating 
techniques which may help the lawyer 
select effective strategies for mediation. 
Seminars are also available. The key 
is to be flexible, i.e., pick the best 
strategy for this client in this case. 

At a very minimum, the lawyer should 
do the following: 

1) Describe the mediation process. 
Explain to the client that the mediator 
does not make decisions like a judge or 
arbitrator. The lawyer’s description of 
the process must include a description 
of private caucuses. Many clients have 
never been involved in a mediation 
process. People are used to the idea 
that it is ethically inappropriate to have 
an ex parte conference with a judge. 
They may become uneasy when a me- 
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diator spends more time with one side 
than the other during private caucuses. 
It is imperative for both the client and 
the attorney to keep in mind that the 
mediator does not have the authority 
to write the terms of the agreement. 
The advantage to mediation is that the 
parties have the authority to decide an 
acceptable resolution to the issues in- 
volved in their dispute. It is frequently 
necessary for a mediator to spend more 
time with one side than another so that 
the mediator understands thoroughly 
not only the stated reasons for a posi- 
tion taken by a party in a dispute, but 
also the underlying reasons for the 
dispute, which may be more important 
than the stated reasons. 

2) The client’s bottom line. In media- 
tion lingo, this is frequently referred to 
as the “BATNA,’” that is the best alter- 
native to a negotiated agreement." It is 
important in determining the bottom 
line to explore all alternatives of the 
parties. This should include alterna- 
tives to a money payment. Payment of 
money may be the most difficult issue 
to mediate if no other alternatives are 
available. If payment is the only issue, 
the possibility of payment by way of 
promissory note over time or a struc- 
tured settlement should certainly be 
explored. 

3) Cost of going to trial. The trial 
lawyer should review with the client 
the entire cost of going forward with the 
dispute from the date of the mediation 
through trial and, if appropriate, ap- 
peal. How much have we spent to date? 
How much has the other side spent? 
How many expert witnesses will we 
need? How much will they cost? How 
many depositions need to be taken? 
How much will be spent on attorneys’ 
fees? What is the likelihood of recover- 
ing costs? Can we recover attorneys’ 
fees from other parties? If the other 
parties prevail, can they recover attor- 
neys’ fees? How much will they spend? 

4) Confidentiality. A trial lawyer 
should discuss the confidentiality con- 
cepts of mediation in preparing the 
client before attending the mediation 
conference. In a court-ordered media- 
tion, each party has the privilege to 
refuse to disclose and to prevent any 
person present at the proceeding from 
disclosing communications made dur- 
ing the proceedings. The statute 
expressly makes the confidentiality pro- 
vision an exemption from the Sunshine 
Act. 12 


Parties must be 
able to separate 
emotional issues 
from economic 
issues in order 
to acheive a 
settlement 


The effect of this provision is twofold. 
First, the proceedings are confidential 
in themselves. Second, if a party wants 
to tell a mediator something that the 
party does not want the mediator to 
repeat, the mediator can be bound to 
secrecy unless the confidential commu- 
nication relates to the commission of a 
crime. 

5) Demeanor. The trial lawyer should 
prepare the client to remain calm dur- 
ing the mediation process. In some 
instances a client must “vent” his or her 
feelings. This is usually not productive. 
Furthermore, if the dispute does not 
settle, opposing counsel may learn where 
the “hot buttons” are which may pro- 
duce an embarrassing and expensive 
loss of composure by a client during 
cross-examination at trial. 


The Mediation Conference 
Mediation can only succeed if the 
people at the mediation have settle- 
ment authority. Florida Rule of Civil 
Procedure 1.720 requires that a party 
or its representative having full author- 
ity to settle without further consultation 
appear at mediation along with the 
parties’ counsel of record and a repre- 
sentative of the insurance carrier for 
any insured and that the representative 
have full authority to settle without 
further consultation. Importantly, the 
rule does not require that the represen- 
tative of the insurance carrier have 
authority to the extent of the limit of 
liability of available coverage. In some 
cases an insurance adjuster may have 
a limit of authority significantly below 
either policy limits or a demand. Each 
case must be viewed on its own merits 
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as to whether the limit of authority 
given an adjuster permits the adjuster 
to appear in good faith to try to negoti- 
ate a settlement. The issue of the 
authority to settle should be explored 
by the mediator very early in the 
mediation conference. If anyone has a 
concern about this issue, it should be 
brought to the attention of the mediator 
at the first opportunity. 

Most mediations begin with a joint 
conference involving all parties and 
their attorneys. Thereafter, the media- 
tor meets with a party and the party’s 
attorney, or a combination of parties 
and attorneys, or attorneys alone or, if 
the attorneys agree, the clients alone. 
Flexibility is the key to a successful 
mediation process. Patience on the part 
of the mediator and all parties partici- 
pating is essential. 

Discussions should be issue-oriented 
rather than presented as a personal 
attack. Parties must be able to separate 
emotional issues from economic issues 
in order to achieve a settlement. In 
personal injury cases, the claimant 
must, at some point, separate the dollar 
amount received from the personal loss. 
No amount of money will adequately 
compensate parents suing for the death 
of their child from the parents’ point of 
view. The parents must accept the fact 
that the amount recovered depends on 
questions of fact and law which affect, 
but are distinct from the parents’ loss. 

Rule 1.730 describes the actions to 
be taken when mediation is complete. 
If the parties do not reach any agree- 
ment on any issue, the mediator reports 
the lack of agreement to the court 
without further comment or recommen- 
dation. If the parties agree, the mediator 
may identify significant issues, discov- 
ery or other actions by any party which 
may facilitate the possibility of a settle- 
ment. 

If an agreement is reached, the rule 
requires that it be reduced to writing 
and signed by the parties and their 
counsel, if any. It is not necessary that 
the agreement be filed with the court. 
If the agreement is not filed, a joint 
notice of dismissal should be filed. 
Although the rule contains a provision 
for a transcript to permit the recording 
of an agreement by stipulation, it should 
be noted that there is no provision 
which permits a transcript to be made 
of the mediation proceedings. Such a 
transcript would be a violation of the 
confidentiality requirements contained 
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in F.S. §44.102(3). 

Many mediation conferences may re- 
sult in reaching agreement on some, 
but not all issues. This is specifically 
contemplated by Florida Rule of Civil 
Procedure 1.730(a). It is important to 
recognize those issues upon which agree- 
ment is reached and identify those 
which are unresolved. It may be neces- 
sary to continue a mediation and submit 
issues of law to a judge by way of a 
motion for partial summary judgment. 
A continuance in order to take specific 
discovery may also be warranted. 

Recognize that in many situations a 
settlement results in no one being 
happy, but is still a good settlement. If 
a settlement agreement is reached, the 
best practice is to reduce it to writing 
immediately and have the parties, as 
well as the attorneys sign it. If neces- 
sary, the parties can agree to submit it 
to the court and have a court order 
entered compelling enforcement of its 
terms. Trial lawyers should bear in 
mind that it is not unusual for clients 
to think they may have gotten an extra 
dollar or paid a dollar less on the day 
after settlement. 
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civil trial lawyer, and a shareholder 
and senior litigation attorney with 
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Not all cases can be settled. Some 
cases require a trial. In others, the 
timing of the mediation is simply not 
right. If your case results in an impasse 
at mediation, maintain control. Cases 
sometimes settle days or weeks after 
the mediation conference. Losing con- 
trol because of an impasse only 
undermines your ability to convince 
your opponent that you have a legiti- 
mate position. 


Conclusion 

Mediation is an important tool to 
resolve disputes. The experienced trial 
lawyer must learn to use this tool 
effectively. The lawyer has an ethical 
obligation to the client to have the 
client’s dispute resolved with a mini- 
mum of expense. Mediation provides 
the opportunity to do that in many 
cases. 

1 Fra. Star. §44.1011(2). 

2 Statistics are available from the Dispute 
Resolution Center, Tallahassee, Florida, and 
administrators of circuit courts in some 
counties. For the year ending 1989, 6,567 
circuit court cases were sent to mediation 
and 3,956 of those cases reached a settle- 
ment agreement. County court cases to- 
talling 8,832 were sent to mediation and 


7,156 of those cases reached a settlement 
agreement. A total of 8,243 family mediation 
cases were sent to mediation and 5,973 of 
those cases reached a settlement agreement. 
At the time this article is going to press, the 
statistics for 1990 are not complete. 

3 Fra. Star. §44.1011(2). 

4 Fra. Star. §44.1011(2)(a-d). 

5 Trial lawyers should be aware that the 
provisions contained in Fia. Star. §44.102 
concerning court-ordered mediation toll the 
time periods for responding to an offer for 
settlement pursuant to Star. §45.061, 
or an offer or demand for judgment pursuant 
to F.S. §768.79 until either an impasse is 
declared by the mediator or the mediator 
reports that no agreement was reached. 

6 Fra. R. Crv. P. 1.700 

7 See Star. §766.106. 

8 Rule 1.720(f) now permits noncertified 
persons to be mediators if approved by the 
presiding judge. Before this 1990 amend- 
ment to the rules, the parties were limited 
to certified mediators in the circuit where a 
case was pending. 

9 See Fia. R. Crv. P. 1.720(g). 

10 Fra. Star. §44.107 provides judicial im- 
munity for mediators in court-ordered me- 
diations. 


11 The term BATNA was first used by 
Roger Fisher and William Ury of the Har- 
vard negotiating project in their best-selling 
negotiating book, Getrrinc To Yes, 101ff 
(1981). 

12 Fra. Star. §44.102(3). 
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FAMILY LAW 


Time to Say Goodbye 
to the Fiscal Farewell 


n Florida, the bucks stop at 18. 

The Florida Supreme Court in 

Grapin v. Grapin, 450 So.2d 853 

(Fla. 1984), held that, absent a 
finding of legal dependence or a contrac- 
tual agreement to pay support, parents 
have no legal obligation to support a 
child past the age of majority. Judges 
have no discretion to find the parent(s) 
rich and the child deserving. The ques- 
tion “Would the education have been 
provided but for the divorce?” is not 
heard in Florida courtrooms. 

In Zakarin v. Zakarin, 565 So.2d 790 

(Fla. 3d DCA 1990), holding that the 
post-18-year-old child support, occa- 
sioned by pre-1973 agreement, includes 
college expenses, the court examined 
the overall question of educational ex- 
penses for children over the age of 18 
and concluded: 
Eventually, the state legislature may come 
to recognize a duty of parents to educate a 
child over the age of eighteen where the child 
is both deserving and economically depend- 
ent. In the absence of legislative initiative, 
however, a turn in that direction must come 
from the Supreme Court as a matter of 
choosing between intensely competitive pub- 
lic policies.! 

Until the legislature amends the law 
or the Supreme Court provides an inter- 
pretation allowing trial courts the dis- 
cretion to order post-age 18, post-high 
school educational expenses for nonhan- 
dicapped children, certain effects from 
the existing law can be counted on. 

No attorney practicing family law is 
without memory of those sad cases in 
which the college-educated and profes- 
sionally-trained husband refuses to 
agree to provide any or all of the college 
education expenses for the parties’ chil- 
dren. We have all heard, either from 
our own clients or from the husband’s 
attorney, “I know what the law is. No 
judge is going to tell me that I have to 
pay support after they turn 18. I may 


In Florida, parents 
have no legal 
obligation to support 
a child past the age 
of majority 


by Tann H. Hunt 


help them, but no judge is gonna make 
me do it!” There is the all-too-frequent 
disparity in the parties’ incomes: The 
husband earns over $100,000 a year in 
a profession which provides him with 
cars, varied travel, and frequent meals 
out; the wife earns under $35,000— 
even in a good year. The parties have 
property: an enormous, expensive house 
in town, a beach cottage, and a North 
Carolina mountain cabin. Absent spe- 
cial equity issues, one could hope to see 
an equal division of the equities in the 
properties by the parties’ own agree- 
ment. 

But, what really happens? The wife, 
to guarantee the children’s education, 
bargains away some of her equities 
share. The proposed equal equitable 
distribution vanishes and is replaced 
by a provision which calls for the sale 
and equal splitting of the proceeds of 
the in-town residence and awards the 
husband both the beach cottage and the 
mountain cabin. 

And what does the wife get in return? 
A provision that the husband will pay 
some or all of the children’s college 
expenses. All too often there is a kicker 
in this, for when the time comes for the 
checks to be written for the tuition, 
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books, and dormitories, the child sees 
only that daddy is writing the checks. 
Rarely does the child realize that daddy 
writes the checks on funds provided by 
mom. And to top it off: “Isn’t it wonder- 
ful! Daddy is such a fun person! He has 
these really neat places to go at the 
beach and in the mountains!” 

Another frequent result of present 
Florida law is that some young people 
who would have—but for the divorce— 
gotten a college education just do not. 
This is mostly for lack of money, but 
also because of decreased motivation 
resulting from an awareness that the 
parent that could be paying for the 
college education has simply opted out— 
just doesn’t care. The lower income 
parent, usually the mother, still strug- 
gling to support herself and younger 
children, is in no position to provide 
anything other than emotional support. 
The parent who could provide emo- 
tional and financial support does nei- 
ther. 

Judith Wallerstein studied what hap- 
pens to the higher education of children 
of divorced parents, one or both of 
whom have college degrees. She found 
that, 10 years after the divorce: 


Most of the children graduate from local high 
schools where 85 percent of the students 
routinely go on to college. And yet barely 
half of these boys and girls are attending or 
have completed a two-year or four-year 
college. One third, including many very 
bright youngsters, dropped out of high school 
or college. Of those who are attending col- 
lege, only one in ten is receiving full financial 
support from one or both parents. Others are 
receiving limited financial help—even from 
well-to-do-fathers who could afford much 
more—or no help at all. Among fathers in 
our study who could afford to help with 
tuition, just over one-third helped their 
children, while two-thirds offered no assis- 
tance whatsoever. One successful engineer 
tells us point-blank, “I don’t care whether 
my son goes to college. I couldn’t care less. 
My responsibility is to get my life together.” 
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Nor did stepfathers come to the rescue. In 
our study, only one stepfather substantially 
helped his stepchild with college tuition.” 

Until 1986, the income of the affluent 
but nonsupporting parent was counted 
when colleges and universities, using 
federal government standards, made 
financial aid decisions. In recognition 
of many divorced parents’ failure to 
provide post-18-year-old support, the 
rules were changed to require inclusion 
of only the residential parent’s income. 
Even this change has a catch: If the 
residential parent has remarried, that 
stepparent’s income is part of the calcu- 
lation. This is the case despite there 
being no legal obligation for a steppar- 
ent to support another’s child. 

The 1986 change is an improvement 
for the college student seeking govern- 
ment financial aid. The student, includ- 
ing only the income of the residential 
parent, is more likely to get aid. This 
change, while helping the student, does 
have the American taxpayer providing 
for some sons and daughters of affluent 
nonsupporting parents. And, assuming 
a limited fund from which financial aid 
money is drawn, it prevents some other 
students, those without even one afflu- 
ent parent, from receiving aid. 


The 18-Year-Old High 
School Student Question 

Almost at the very end of the 1991 
legislative session, both houses passed 
a bill making some major changes in 
family law. Of concern to those with 
18-year-olds still in high school is the 
language amending F.S. §743.07: 
743.07 Rights, privileges, and obligations of 
persons 18 years of age or older.— 

(2) This section shall not prohibit any 
court of competent jurisdiction from requir- 
ing support for a dependent person beyond 
the age of 18 years when such dependency 
is because of a mental or physical incapacity 
which began prior to such person reaching 
majority or if the person is dependent in fact, 
is between the ages of 18 and 19, and is still 
in high school, performing in good faith with 
a reasonable expectation of graduation before 
the age of 19. 

The italicized language is the amend- 
ment. The amendment becomes effec- 
tive October 1, 1991. 

Thus, while child support is not as- 
sured for 18-year-old high school stu- 
dents, it is not prohibited. It is hard to 
imagine why a judge would not order 
such support. 

Until this amendment, a lawyer liti- 
gating this subject was faced with a 
hodge-podge of cases, some directly in 


conflict. The First DCA line of cases 
was most liberal* but, on four occasions, 
required a trial court to make a specific 
finding of dependency.6 The Second 
DCA recorded three opinions on the 
subject: two in direct conflict and one 
down the middle.6 The Third DCA 
required a trial court to find depend- 
ency before ordering support.’ The 
Fourth DCA twice held that still being 
in high school did not make an 18-year- 
old dependent. The Fifth DCA in 1982 
approved child support for a high school 
student who had turned 18.9 A year 
later, the full Fifth DCA held there was 
no legal duty for parents to furnish an 
education—high school or otherwise— 
for an 18-year-old who was not physi- 
cally or mentally disabled.!° 

Given this 1991 amendment, only 
these cases favoring support for 18-year- 
old high school students should be cited 
in the future. 


The Law in Other States 

What is happening in other states? 
Any review of the case law on this 
subject is muddied by the existence of 
final judgments written before the age 
of majority was lowered from 21 to 18 
and by those cases in which a parent 
agreed to “support” during minority 
without confronting the college issue 
or the minority age change issue.!! 
Within those variations, the following 
states have used the ability of the child 
to succeed in college as criteria for 
determining whether college expenses 
should be paid by one or both parents: 
Colorado, District of Columbia, Illinois, 
Indiana, Iowa, Kentucky, Mississippi, 
Missouri, New Jersey, New York, Penn- 
sylvania, South Carolina, and Wash- 
ington.!? The parents’ financial abilities 
have been the criteria in Alabama, 
California, Colorado, District of Colum- 
bia, Georgia, Illinois, Indiana, Iowa, 
Kansas, Louisiana, Maine, Maryland, 
Michigan, Minnesota, Missouri, Mon- 
tana, New Hampshire, New Jersey, 
New York, North Carolina, Ohio, Ore- 
gon, Pennsylvania, South Carolina, Ten- 
nessee, Washington, and Wisconsin.!% 

New Jersey (known to family law 
practitioners for its leading cases on the 
relocation rights of the residential par- 
ent) has both statutes and case law 
giving the courts discretion to order 
payment of college expenses. The 1988 
amendment to the child support statute 
specifically lists as a factor that the 
court shall consider “need and capacity 


of the child for education, including 
higher education.”!4 But even as far 
back as 1949 in Cohen v. Cohen, 6 N.J. 
Super. 26, 30 (App. Div. 1949), 69 A.2d 
752, “In a family where a college educa- 
tion would seem normal, and where the 
child shows scholastic aptitude and one 
of the other of the parents is well able 
financially to pay for the expense of 
such an education, we have no doubt 
that the court could order the pay- 
ment.” There has been a steady line of 
cases citing Cohen since then. The cases 
are in agreement, concluding, “There 
is no age fixed in the law when a child 
becomes emancipated.”!5 This reason- 
ing was taken to its ultimate in 1979 
when the court found that the young 
woman in question, “cannot be emanci- 
pated until such time as her law school 
training ends, either through voluntary 
or involuntary withdrawal or upon gradu- 
ation.”!6 The court reached this conclu- 
sion after answering “yes” to its thresh- 
old question: “Had there not been a 
separation and divorce, would the par- 
ties, living together, have sent their 
daughter to law school and financed 
that schooling?”!” 

California, oft cited as on the cutting 
edge of the law, has made itself clear 
on this issue. The duty of support, by 
both parents, “shall continue to exist 
as to any unmarried child who has 
attained the age of eighteen, is a full- 
time high school student, and resides 
with a parent, until such time as he or 
she completes the 12th grade or attains 
the age of nineteen, whichever first 
occurs.”!8 

With that statute, the courts con- 

cluded that if the California Legislature 
believed parents had an obligation to 
provide college education, it would have 
written the statute to provide: 
As such, it is apparent that the Legislature 
expressly contemplated that the Civil Code 
Section 196 would only apply to minors and 
that to the extent that an obligation devolves 
upon a parent to provide education to an 
adult child, it is limited to the completion of 
a high school education.!9 

California, concerned about the equal 
protection question raised by treating 
divorced and married parents differ- 
ently, has so worded the law to extend 
the parental obligation to both classes 
of parents. “The new legislation, how- 
ever, was still intended to protect the 
children of divorced or separated par- 
ents who require support beyond the 
age of majority while they still attended 
high school.”20 
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In 1989, New York amended its do- 
mestic relations law with the following: 
Where the court determines, having regard 
for the circumstances of the case and of the 
respective parties and in the best interest of 
the child, and as justice requires, that the 
present or future provision of post- 
secondary, private, special, or enriched edu- 
cation for the child is appropriate, the court 
may award educational expenses. The non- 
custodial parent shall pay educational ex- 
penses, as awarded, in a manner determined 
by the court, including direct payment to the 
educational provider.?! 

This new legislation applies to children 
under the age of 21.22 

The legislation codified what the New 
York courts had been doing for some 
time by finding “special circumstances.” 
As long ago as 1981, the New York 
courts were holding fathers liable for 
college education payments and room 
and board when the father could easily 
afford it and the children had been 
raised in affluence.?3 


The Future in Florida 

The Florida Supreme Court held that 
requiring divorced parents to pay for 
their children’s college educations de- 
nies the parents equal treatment under 
the law?4 and quoted a portion of Judge 
Cowart’s dissent in Owens v. Owens, 
415 So.2d 855: “It denies such divorced 
parents their constitutional right to 
equal treatment under the law, that 
being the same right to voluntarily 
make such decisions concerning their 
adult children as other undivorced par- 
ents have under the law.” The Supreme 
Court did not present any analysis of 
the equal protection challenge. Should 
the Florida Legislature amend the law 
to allow judges the discretion to award 
support for post-majority children, it 
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would do well to model part of the 
change on Washington’s statutes which 
allow courts to order support for a 
“minor or dependent child.”25 The stat- 
ute also provides for termination of 
child support “by emancipation of the 
child.” The Washington Supreme 
Court, in Childers v. Childers, 575 P.2d 
201, 204 (Wash. 1978), has held “de- 
pendent” and “emancipated” are stat- 
uses to be determined according to the 
facts of each case. 

The Washington Supreme Court has 
also utilized an analytical framework 
which recognizes the different levels of 
scrutiny a court has available in an 
equal protection challenge and the de- 
gree of required relationship between 
the state interest and the means used 
to reach it. The strict scrutiny test was 
not applied to this post-age 18 support 
case because the classification was not 
suspect and there was no fundamental 
right not to provide support.2”? The 
Childers court held, “We have no trouble 
asserting that a rational relationship 
exists between the legislative scheme 
before us and the compelling state 
interest in seeing that children are 
properly provided for within the bounda- 
ries of the needs of the children and 
what parents can afford”?8 Iowa’s In 
re Marriage of Vrban, 293 N.W. 198 
(Iowa 1980), reviewed the possible stan- 
dards of scrutiny for equal protection 
issues. For a statute allowing support 
for those between 18 and 22 and pursu- 
ing an education, the court rejected 
strict scrutiny and applied the less- 
rigorous traditional equal protection 
test which upholds a statute “‘unless 
it is “patently arbitrary” and bears no 
rational relationship to a legitimate 
governmental interest’ ”29 

Should the Florida Supreme Court 
be presented with an equal protection 
challenge to a law which combines the 
best of Washington, Iowa, New York, 
and New Jersey, it could well find 
intermediate scrutiny, with its impor- 
tant state objectives and reasonable 
relationships, more than sufficient to 
conclude that the law does not violate 
equal protection requirements. 

In 1975, the late Judge Ben Willis, 
circuit judge, sitting on the Supreme 
Court wrote: 

In this age of sophisticated technology and 
economic complexity. . . a person over 18 
and less than 21 may indeed be dependent 
on the help of others to obtain what educa- 
tion and training is needed to be competitive 
. . . . He and society have a right to expect 
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his parents to meet that need to the reason- 
able extent of their ability to do so... .%° 


Florida’s need for educated citizens is 
even greater today. 0 


1 Zakarin v. Zakarin, 565 So.2d 790, 
792-93. 

2 WALLERSTEIN AND BLAKESLEE, SECOND 
Cuances: Men, Women, AND CHILDREN A 
Decape Arter Divorce 156 (1989). 

3 Interview with Robert McCloud, direc- 
tor of financial aid, Florida State University 
(December 20, 1990). 

4 Evans v. Evans, 456 So.2d 956, 957 
(Fla. 1st D.C.A. 1984), citing Keenan v. 
Keenan, 440 So.2d 642 (Fla. 5th D.C.A. 
1983); Bingemann v. Bingemann, 551 So.2d 
1228 (Fla. Ist D.C.A. 1989); Earnhardt v. 
Earnhardt, 533 So.2d 328 (Fla. Ist D.C.A. 
1988), rev. denied, 542 So.2d 988 (Fla. 1989). 

5 Spurlock v. Spurlock, 552 So.2d 326 
(Fla. 1st D.C.A. 1989); Soles v. Soles, 536 
So.2d 367 (Fla. 1st D.C.A. 1988); Gelman v. 
Gelman, 512 So.2d 236 (Fla. 1st D.C.A. 
1987); Penton v. Penton, 564 So.2d 1114 
(Fla. 1st D.C.A. 1990). 

6 Stulz v. Stulz, 504 So.2d 5 (Fla. 2d 
D.C.A. 1986); Thomasson v. Thomasson, 562 
So.2d 428 (Fla. 2d D.C.A. 1990); Pitts v. 
Pitts, 566 So.2d 12 (Fla. 2d D.C.A. 1990). 

7 Plant v. Plant, 504 So.2d 44 (Fla. 3d 
D.C.A. 1987). 

8 Carter v. Carter, 511 So.2d 404 (Fla. 
4th D.C.A. 1987); Privett v. Privett, 535 
So.2d 663 (Fla. 4th D.C.A. 1988). 

9 Owens v. Owens, 415 So.2d 855 (Fla. 
5th D.C.A. 1982). 

10 Keenan, 440 So.2d 642. 

11 Smith, Educational Support Obligations 
of Noncustodial Parents, 36 Rutcers L. Rev. 
588 (1984). An excellent review of the subject 
from Blackstone to 1984. 

12 Zakarin, 565 So.2d 790, 792, note 2. 

13 Td., note 3. 

14 Stat. ANN. §2A: 34-13 (West 1988). 

15 Ross v. Ross, 167 N.J. Super. 441, 445, 
400 A.2d 1233 (Ch.Div. 1979). 

16 Td. at 448. 

17 Td. at 445. 

18 Caz. Crv. Cope §1965 (West 1985). 

19 Jones v. Jones, 225 Cal.Rptr. 95, 98 
(Cal. App. 2 Dist. 1986). 

20 Politzer v. Himmelsbach, 260 Cal.Rptr. 
450, 452 (Cal. App. 6 Dist. 1989). 

21 N.Y. Dom. Rex. Law §240(7) (McKinney 
1989). 

22 Id., $240(2). 

23 Frankel v. Frankel, N.Y.S. 2d 218, 219 
(App. Div. 2d 1981), citing Kaplan v. 
Wallshein, 57 A.D. 2d 828, 394 N.Y.S. 2d 
439), and Lord v. Lord, 96 Misc. 2d 434, 409 
N.Y.S. 2d 46. 

% Grapin v. Grapin, 450 So.2d 853 (Fla. 
1984). 

25 Wasn. Rev. Cope §§26.09.100, 26.09.110 
(1973). 

26 Id. at §26.09.170. 

27 Childers v. Childers, 575 P.2d 201, 209 
(Wash. 1978). 

28 Id. at 209. 

29 In re Marraige of Vrban, 293 N.W. 2d 
198, 201 (Iowa 1980), citing Frontiero v. 
Richardson, 411 U.S. 677, 681 (1973). 

30 Finn v. Finn, 312 So.2d 726, 731 (Fla. 
1975). 
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Tax Collections: 


TAX LAW NOTES 


The Bankruptcy Option 


epresenting debtors before 

IRS collections personnel 

without understanding 

“the bankruptcy option” is 
akin to representing a criminal defen- 
dant without understanding the fourth 
and fifth amendments. Part One of this 
article provides an overview of the relief 
which may be available through IRS 
collections and also provides a brief 
introduction to Title 11, “Bankruptcy.” 
Part Two, to be published in the Octo- 
ber issue, discusses the relief from tax 
liabilities which may be available via 
the various chapters of Title 11 and 
provides some examples.! 

The key to effective representation 
of a debtor before IRS collections per- 
sonnel is to identify and select at an 
early stage the specific relief your client 
should be able to achieve.? Usually, 
relief takes the form of either an install- 
ment payment arrangement or a partial 
or complete release from liability. Rarely 
will relief take the form of a significant 
delay in the filing of a lien. If an 
installment payment arrangement is 
not possible, relief may take the more 
limited form of at least knowing how 
the game will be played. 

Installment payment arrangements 
are now not only statutorily authorized, 
but also binding on the IRS.? Install- 
ment payment arrangements are 
generally favored by revenue officers. 
Since the granting of the installment 
payment arrangement and the terms 
thereof are discretionary (within guide- 
lines) with the revenue officer, the 
debtor and his representative should 
be in a very cooperative mode. 

It is important to note that the size 
of the payments is not a function of the 
amount owed. Rather, the payments 
will equal the household income less 
the necessary expenses. Negative amor- 
tization arrangements are common. 


Part One 


The key to effective 
representation is to 
identify and select 
the specific relief a 
client should be able 
to achieve 


by Steven M. Chamberlain 


Collection is usually suspended if pay- 
ments would be less than $25 per 
month. 

Relevant conditions precedent to 
achieving and maintaining an install- 
ment arrangement include: 1) all past 
due tax returns must be filed; 2) a 
statement of financial condition (IRS 
Form 433-A for an individual and 433-B 
for a business) must be submitted, 
along with whatever supporting infor- 
mation the revenue officer requests;* 
3) all nonexempt assets must be liqui- 
dated either by sale or collateral for a 
loan;> 4) the debtor must extend the 
statute of limitations on collections® if 
requested to do so; 5) during the term 
of the arrangement, the debtor must 
stay current on all of his return filings 
and current tax liabilities; and 6) the 
debtor must timely pay the amounts 
promised. The debtor rarely needs to 
report improvements in his financial 
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condition which occur after the pay- 
ments have begun. The revenue officer 
usually will not review the arrange- 
ment for one or two years. 

Note, however, that current IRS “pol- 
icy” appears to be not to permit a 
business to get an installment payment 
arrangement to pay withholding and 
employment tax (Form 941) liabilities.” 
Further, the IRS usually insists on 
allocating the installment payments to 
penalties, interest, and then taxes on 
the oldest debts first. 

Releases from liability can be achieved 
via an offer in compromise, the running 
of the statute of limitations on collec- 
tions, or an abatement. 

Offers in compromise (IRS Form 656) 
can be submitted based either on doubt 
as to liability or on doubt as to collecta- 
bility. Revenue officers are rarely 
inclined to look favorably on offers 
based on doubt as to liability, but will 
occasionally suggest that the debtor 
“file an offer” based on doubt as to 
collectability. The revenue officer has 
the discretion to suspend collection ac- 
tivity during the pendency of the offer 
unless the revenue officer determines 
that delay would prejudice the govern- 
ment’s position. Money submitted with 
the offer will be returned without inter- 
est if the offer is not accepted.!9 

A major drawback of the offer process 
is that, for purposes of considering an 
offer, the IRS contends that it can 
penetrate a tenancy by the entirety to 
collect the debt of one spouse. Hence, 
in the case where only one spouse is 
indebted, the offer must generally not 
only be for an amount which exceeds 
the debtor’s nonexempt assets, it must 
also include up to one-half of the equity 
in any tenancies by the entirety.!! 

Another major drawback of an offer 
is that the IRS usually insists on a 
collateral agreement as a condition to 
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compromising the debt. The collateral 
agreement is a side agreement whereby 
the debtor agrees that if his income 
increases during the next, say, six years 
relative to his necessary living expenses 
as shown in his statement of financial 
condition, he will pay up to 50 percent 
of such excess toward the portion of the 
debt which was compromised. It may 
be possible in some cases to negotiate 
a “buy out” of the collateral agreement 
by paying more money up front. 

The statute of limitations on assess- 
ment is generally three years from the 
date the return was filed.!2 The statute 
of limitations on collections is generally 
10 years from the date of assessment.!% 
The statute of limitations on collections 
is ineffective if the IRS files an action 
in court to collect (reduce the debt to 
judgment) before the time period ex- 
pires.!* The statute is extended by the 
filing of an offer in compromise, a 
bankruptcy petition,!® or an application 
for a taxpayer assistance order.!” 

Requests for abatements are submit- 
ted either via a claim for refund (IRS 
Form 843) or an amended return (IRS 
Form 1040X), depending on the nature 


of the tax and penalty. Interest is rarely 
abated. The revenue officer has some 
discretion in handling such cases. For 
example, other collection activities could 
be delayed if the claim for abatement 
not only has merit, but is sufficient to 
eliminate the debt entirely.!8 

Be careful about shifting assets or 
otherwise assisting a debtor in what 
could be perceived as concealing assets. 
Your ethical conduct should always be 
above reproach, but criminal penalties 
are also possible.!9 

Furthermore, transfers for inadequate 
consideration or use of nominees usu- 
ally accomplish nothing more than 
“spreading the virus” to a third party.2° 
And while a debtor is generally permit- 
ted to enter into prebankruptcy 
conversions of nonexempt assets into 
exempt assets, such transactions may 
result in a denial of the bankruptcy 
discharge.?! 


Overview of Title 11 

Chs. 1, 3, and 5 of Title 11 are 
common to all bankruptcy cases. They 
provide general rules of administration 
and rules concerning the interrelation- 
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ships of the rights of creditors, the 
debtor, and the bankruptcy estate. Chs. 
7, 11, 12, and 13 are the operating 
chapters of Title 11. They provide spe- 
cific operating rules which depend upon 
the type of bankruptcy involved. 

The filing of a petition in bankruptcy 
automatically stays actions against the 
debtor2? and vests the assets of the 
debtor in a separate estate with a 
trustee.23 The debtor’s postpetition earn- 
ings are not property of the estate.24 
Recoveries of prepetition preferences”5 
and fraudulent transfers? can enhance 
the estate. The filing of the petition also 
stays tax assessment and collection 
actions, but does not stay the mailing 
of a notice of deficiency.2” One of the 
first effects of the filing of a bankruptcy 
petition is to terminate the debtor’s 
relationship with IRS tax collections 
personnel, at least for a while. The 
filing of the petition results in the 
transfer of the debtor’s collection file to 
Special Procedures, which is likely to 
rely heavily on the revenue officer with 
respect to any adequate protection de- 
terminations. The extent of the debtor’s 
discharge and the timing of the pay- 
ments, if any, depends upon under 
which chapter the debtor chose to file. 

Creditors are treated differently de- 
pending on whether they are secured 
or unsecured. For example, secured 
creditors are entitled to interest and 
adequate protection, while unsecured 
creditors may find their receivables 
discharged.?® 


Tax Liens 

The assessment of a tax creates a 
“blind” statutory lien in favor of the 
IRS.?9 But the trustee in bankruptcy is 
treated as a bona fide purchaser with- 
out notice and as an ideal judgment lien 
creditor.2° Hence, a tax liability is 
treated as secured if the lien is per- 
fected (i.e., filed in the proper place) 
prepetition, but unsecured if not per- 
fected.3! 

If the tax is discharged, the lien 
becomes unenforceable postpetition, ex- 
cept with regard to property as to which 
it was perfected prepetition.52 Such a 
continuing lien essentially becomes non- 
recourse. 

Obviously, a prepetition tax lien does 
not attach to property acquired after 
the filing of the bankruptcy petition if 
the underlying tax is discharged. Con- 
versely, a nondischarged tax debt is 
enforceable against the debtor postpeti- 
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tion. 


Chapter 7—in general 

Ch. 7 is straight “liquidation” bank- 
ruptcy. Individuals, partnerships, and 
corporations may file under Ch. 7. An 
independent trustee is always appointed 
in Ch. 7 cases to administer the es- 
tate.°3 The trustee either abandons 
assets or reduces them to cash, paying 
the secured creditors and distributing 
the balance among the unsecured credi- 
tors in accordance with specified priority 
rules.54 

The court grants the debtor a dis- 
charge unless the debtor is not an 
individual or unless an objection to 
discharge is sustained based on certain 
prohibited acts of the debtor.°5 The 
effect of the discharge is a total prohibi- 
tion on debt collection efforts.°6 Certain 
debts, however, such as alimony and 
debts acquired through fraud, are not 
subject to the Ch. 7 discharge.?” 


¢ Chapter 11—in general 

Individuals, partnerships, and corpo- 
rations may file under Ch. 11. In a Ch. 
11 “reorganization” the debtor’s nonex- 
empt property passes to the estate upon 
the filing of the petition, but normally 
an independent trustee is not appointed. 
Rather the debtor remains in posses- 
sion of the property of the estate as its 
trustee and the former management 
continues in control.38 

A “plan” is filed and submitted to the 
creditors for a vote and to the court for 
confirmation.®? The plan generally deals 
with the debts through a combination 
of discharge and extension. Except as 
otherwise provided in the plan or in the 
court’s order, the court’s confirmation 
of the plan vests the property of the 
estate in the debtor, frees such property 
from claims, discharges the discharge- 
able prepetition claims against the 
debtor, and otherwise binds the debtor 
and creditors.*9 

Failure to make the payments called 
for under a confirmed plan or to other- 
wise comply with the terms of a 
confirmed plan will not result in a 
revocation of the order of confirmation 
unless such order was procured by 
fraud.*! 


¢ Chapter 13—in general 

Ch. 13 is available to individuals 
with regular income if their noncontin- 
gent, liquidated, secured debts do not 
exceed $350,000, and their noncontin- 


gent, liquidated, unsecured debts do not 
exceed $100,000.42 Under Ch. 13 the 
debtor remains in possession of the 
assets of the estate, but an independent 
trustee is appointed to act as a disburs- 
ing agent of the debtor’s income.*? The 
debtor’s income for a three-year period 
(five years with court approval) is con- 
sidered property of the estate, but the 
debtor is entitled to retain enough to 
meet necessary expenses.*4 

As under Ch. 11, a plan is filed and 
confirmed.*® However, the unsecured 


creditors in a Ch. 13 case do not vote | 


on the plan, and the discharge is not 
granted until all payments under the 
plan have been completed.46 To be 
confirmed, the plan must provide that 
“priority” debts (administrative expenses 
and certain wages, taxes, and other 
claims) are to be paid in full.4” To 
overcome objections, the plan must pro- 
vide that the unsecured creditors will 
receive at least as much as they would 
have received if the debtor’s estate were 
liquidated under Ch. 7.48 


¢ Chapter 12—in general 

Ch. 12 is essentially the same as Ch. 
13, except that the debtor must be a 
farmer, the aggregate debts can be as 
high as $1,500,000, at least 80 percent 
of the debt must be farming debt (ex- 
cluding the residence unless part of a 
farming operation), the discharge is not 
as broad, and the Ch. 12 plan may 
“cram-down” a restructuring of the 
debtor’s secured debt beyond the three- 
(or five-) year term of the plan.499 


1 This article does not address the tax 
consequences of bankruptcy (see, e.g., I.R.C. 
§§108 and 1398), but rather the effect of 
bankruptcy on tax liabilities. 

2 LR.S. collections personnel are known 
as revenue officers, as opposed to revenue 
agents. Reviewing the I.R.S’? computer tran- 
script of the relevant liabilities is always a 
good idea. For a partial list of codes used in 
interpreting a computer transcript, see 
IRS Tax CoLLEcTION PROCEDURES, 
A Manuat For Practitioners, 129-131 (1988). 

3 LR.C. §6159. 

4 Usually, the revenue officer will want 
to review the last six months of checks. The 
values shown on the financial statements 
should be forced sale values. ScHRIEBMAN, 
supra, at 143. When the debt is that of one 
spouse, information regarding the other 
spouse’s assets and income is frequently 
requested. Such information is important in 
determining necessary living expenses, etc. 

Such assets would usually be seized 
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and sold anyway, but filing the financial 
statement gives the revenue officer a “road- 
map” to assets that might not otherwise 
have been located. Florida tenancy by the 
entirety property need not be liquidated to 
pay the debt of one spouse, even to the extent 
of 50 percent thereof. 

§ LR.C. §6502. 

7 The author’s experience has been that 
incorporating or liquidating the business can 
occasionally meet the dual goals of keeping 
the business running outside of bankruptcy 
and getting an installment payment arrange- 
ment. That is, since the debtor is no longer 
in business, an installment payment arrange- 
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ment would not violate the policy. 

8 L.R.C. §7122. For an excellent discus- 
sion of the offer process, see SCHREIBMAN, 
supra, note 2. 

8 Policy Statement P-5-97 (July 10, 1959). 

10 ].R.C. §7809(b). 

11 MACKENZIE, REPRESENTATION BEFORE THE 
Co..ection Division Or Tue IRS, §6-6 (1990). 

12 T.R.C. §6501(a). 

13 1.R.C. §6502(a), effective as to liabilities 
not time-barred on November 5, 1990. Before 
amendment the period was six years. 

14 The mere filing of a claim against a 
bankruptcy or probate estate is sufficient to 
permanently toll the statute. Rev. Rul. 70- 
555, 1970-2 C.B. 296. However, the tolling 
in such situations is usually only in rem and 
not in personam. See, e.g., Walley v. United 
States, 259 F.2d 579 (9th Cir. 1958). 

15 For a period of one year plus the time 
the offer is pending (I.R.S. Form 656, 16 and 
L.R.C. §6502(a)(2)). 

16 For the time I.R.S. collection actions are 
stayed plus 60 days, in the case of assess- 
ment, and plus six months, in the case of 
collection. I.R.C. §6503(h); United States v. 
Verlinsky, 459 F.2d 1085 (5th Cir. 1972). 

17 ..R.C. §7811(d); I.R.S. Form 911. 

18 Cf., LR.S. Policy Statements P-5-97 
(July 10, 1959) and P-5-14 (March 5, 1976). 

19 See, e.g., I.R.C. §7206(4). 

20 See I.R.C. §6901 re transferee liability. 

21 11 U.S.C. §727(a)(2); see, e.g., Ford v. 
Poston, 773 F.2d 52 (4th Cir. 1985). On the 
other hand, too much caution can mean lost 
opportunities. For an example of a particu- 
larly aggressive transfer, see Miele v. US., 
87-2 USTC 99434 (S.D. Fla. 1987), in which 
a relinquishment of marital rights under a 
prenuptial agreement was sufficient consid- 
eration to defeat a transferee liability action 
by the LR.S. 

22 11 U.S.C. §362. 

23 11 U.S.C. §541(a). 

24 11 U.S.C. §541(a)(6); but see the text 
accompanying nn. 42-44. 

25 11 U.S.C. §547(b)(4)(A). Roughly speak- 
ing, a preference occurs when the debtor 
favors one creditor over another in such a 
way that the one favored gets more than he 
would have received in the bankruptcy with- 
out the favor. The normal preference period 
is 90 days, but it is expanded to one year for 


“insiders.” See 11 U.S.C. §§547(b) (4) (B) and 
101(31). 

26 11 U.S.C. §548. Roughly speaking, a 
classical fraudulent transfer occurs when a 
debtor makes himself judgment-proof by 
transferring assets without adequate consid- 
eration. See Fia. Stat. Ch. 726, and I.R.C. 
§6901. 

27 11 U.S.C. §362(b)(9); Neilson v. Com- 
missioner, 94 TC 1 (1990); cf., I.R.C. §6871. 

28 11 U.S.C. §§362, 727, 1141, 1228, and 
1328. 

29 .R.C. §§6321 and 6322, assuming the 
tax is not paid on demand. 

30 11 U.S.C. §544. 

31 T.R.C. §6323(a) and 11 U.S.C. §545(2). 

32-11 U.S.C. §§522(c)(2)(B) and 545(2); 
LR.C. §6323(a); Isom v. United States, 901 
F.2d 744 (9th Cir. 1990). An unperfected lien 
on exempt property may be voidable if the 
tax is discharged. Thus, for example, a 
homestead may be protected by a bank- 
ruptcy filing if the tax is discharged and the 
tax lien is unperfected. But see Meyers v. 
Sassi, 85-2 USTC 19786 (N.D. Cal. 1985). 
An unperfected tax lien on exempt property 
is not voidable if the tax is not discharged. 
Cf., In re Vernon Carl Jackson, 88-1 USTC 
19186 (Bankr. D.Colo. 1988) as to estate 
property exempt from I.R.S. levy under IRC 
§6334 (e.g., tools). 

11 U.S.C. §§701, et seq. 

11 U.S.C. §§704(1), 554, 726, and 507. 
11 U.S.C. §§727 and 523. 

11 U.S.C. §524. 

11 U.S.C. §523. 

11 U.S.C. §§1107, 1108. Any party in 
interest may have a trustee appointed for 
cause (11 U.S.C. §1104). 

39 11 U.S.C. §§1121, et seq. 

40 11 U.S.C. §1141. 

41 11 U.S.C. §1144. A corporate debtor’s 
trustee can waive the corporation’s attorney- 
client privilege with respect to prepetition 
communications. See Commodity Futures 
Trading Commission v. Weintraub, 471 U.S. 
343 (1985). 

42 11 U.S.C. §109(e). 

11 U.S.C. §§1306(b) and 1322(a)(1). 

11 U.S.C. §§1306(a), 1322(c) and 1325(b). 
11 U.S.C. §§1321, et seq. 

11 U.S.C. §§1325 and 1328. 

11 U.S.C. §1322(a)(2). Priority debts are 


SBSRRES 


Sears 


listed in 11 U.S.C. §507(a). 

48 11 U.S.C. §1325(a)(4). The author refers 
to this as “buying back your assets.” Often 
the debtor can control his scheduled esti- 
mated earnings and necessary living ex- 
penses so that the total payable under the 
plan is just large enough to pay his creditors 
the value of his retained, nonexempt assets. 

49 11 U.S.C. §101(18)-(21); cf. 11 U.S.C. 
§§1222(c) and 1322(c); but cf. 11 U.S.C. 
§§1228(c)(2) and 1328(a)(2). 
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MEDIA & COMMUNICATIONS LAW 


The Courts Should 
Let Some Sunshine In 


he people of the State of 

Florida have long believed 

that all governmental busi- 

ness of the people of this 
state is, in fact, the people’s business 
and for that reason it should be con- 
ducted out in the open, not behind 
closed doors. Those elected or appointed 
to conduct the people’s business are 
merely administering it, and as admin- 
istrators they have no proprietary 
interest in the conduct of that business. 
To have the people’s business conducted 
in the open is such a fundamental right 
that it is appropriate to call this right 
inalienable. 

The Florida Legislature formally rec- 

ognized one aspect of this fundamental 
right in 1909 when it enacted the Public 
Records Act of 1909. Although the Flor- 
ida Legislature took 58 years to enact 
the next logical step, in 1967 it passed 
the Government in the Sunshine Law. 
The rationale behind this legislative 
enactment was clearly and definitively 
explained by Justice James Adkins in 
the case of Board of Public Instruction 
v. Doran, 224 So.2d 693, 699 (Fla. 
1969): 
The right of the people to be present and to 
be heard during all phases of enactments 
by boards and commissions is a source of 
strength in our country. During past years 
tendencies toward secrecy in public affairs 
have been the subject of extensive criticism. 
Terms such as managed news, secret meet- 
ings, closed records, executive sessions, and 
study sessions have become synonymous 
with “hanky panky” in the minds of public 
spirited citizens. One purpose of the Sun- 
shine Law was to maintain the faith of the 
public in governmental agencies. Regardless 
of their good intentions, these specified boards 
and commissions, through devious ways, 
should not be allowed to deprive the public 
of this inalienable right to be present and to 
be heard at all deliberations wherein deci- 
sions affecting the public are being made. 

By the enactment of these two stat- 
utes, the Florida Legislature has 


There are no good 
reasons to close 
sessions of the 
various courts 
when matters 
relating to 
administration of 
the courts are 
discussed 


by Ralph E. Eriksson 


ensured that all business within the 
jurisdiction of the executive branch of 
our state government is open to the 
constant view of public scrutiny. 

Now that the legislative branch of 
our government has formally recog- 
nized, and put into practical effect, this 
fundamental right of the people to have 
openness in the administration of their 
business as it relates to the executive 
branch, it is time for the judicial branch 
of our government to do likewise. It is 
exclusively within the control of the 
judicial branch of our government to 
open up the judicial branch to public 
scrutiny. Specifically, Art. V, §2(a), of 
the Florida Constitution specifies that 
the Supreme Court shall be the one to 
adopt rules of practice and procedure 
and has administrative supervision over 
all courts. Bluesten v. Florida Real 
Estate Commission, 125 So.2d 567 (Fla. 
1960). Consequently, the Florida Su- 
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preme Court, in its rule-making 
capacity, should promulgate rules of 
court declaring that all meetings of 
judges or justices, in their capacity of 
administering the courts, should be 
open to the public at all times and in 
all places. 

Presently, Judicial Administration 
Rules 2.030(f) and 2.040(d) declare that 
the Supreme Court and the district 
courts of appeal are to be held in open 
session except when those courts are 1) 
discussing and considering pending 
cases, 2) formulating opinions of the 
court, or 3) discussing or resolving 
matters related to the administration 
of the courts. It should be obvious to all 
of us that the first two are well-founded 
reasons for closure and, therefore, no 
further discussion will be held on them. 
However, there are no good reasons to 
close sessions of the various courts 
when matters relating to the admini- 
stration of the courts are discussed. 
Rather, the inalienable right of open- 
ness should be honored by the courts, 
and all meetings that address adminis- 
trative matters should be held in the 
open because at that point “the mem- 
bers of the judiciary are discussing how 
the courts are to be administered, not 
how a particular case is to be decided, 
and this clearly is the public’s business. 

When the judicial branch of our gov- 
ernment makes a recommendation to 
the Florida Legislature, or to the vari- 
ous boards of county commissioners for 
funding, it is the opinion of this author 
that the judiciary is virtually a de facto 
subcommittee bf the legislative branch, 
and the judiciary should so acknowl- 
edge and recognize itself as such. The 
best way to explain the nature of being 
a virtual de facto subcommittee is in 
the concept of “foreseeable action,” and 
a review of one of the cases that ex- 
plains the depth and far-reaching nature 
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that our concept of openness in the 
administration of the public’s business 
extends should serve to further explain 
this point. The Second District Court 
of Appeal, in Times Publishing Com- 
pany v. Williams, 222 So.2d 470 (Fla. 
2d DCA 1969), dealt with the issue of 
“foreseeable action,” and stated: 

Every thought, as well as every affirmative 
act, of a public official as it relates to and is 
within the scope of his official duties, is a 
matter of public concern; and it is the entire 
decision-making process that the legislature 
intended to affect by the enactment of the 
statute before us. This act is a declaration 
of public policy, the frustration of which 
constitutes irreparable injury to the public 
interest. Every step in the decision-making 
process, including the decision itself, is a 
necessary preliminary to formal action. It 
follows that each step constitutes an “official 
act,” an indispensable requisite to “formal 
action,” within the meaning of the act. 


Therefore, when the Florida Supreme 
Court meets in an administrative ses- 
sion to determine the number of judges, 
courts, or circuits to certify to the 
legislature (as Rule 2.035 requires them 
to do) or to discuss budget, personnel, 
or space needs, it could quite easily be 
said, under the rationale of the Times 
Publishing Company case, that the Su- 
preme Court is a board within the 
decision-making process. The Supreme 
Court should recognize itself as such 
and should take the appropriate action 
to ensure that such a session is held in 
an open and public meeting. Likewise, 
it should open all sessions of the district 
courts of appeal and the trial courts 
that discuss any administrative matter. 
There is no reason not to! 

As regards the trial courts of this 
state, Rule 2.050 fails to make any 
mention as to whether sessions of these 
courts are to be open or closed, as Rule 
2.030(f) did for the Supreme Court, and 
Rule 2.040(d) did for the district courts 
of appeal. Thus it could be argued that 
this omission indicates an intent on the 
part of the Florida Supreme Court that 
all trial court matters are open to the 
public. In this author’s experience 
though, trial courts’ meetings to discuss 
and resolve administrative matters are 
not open sessions, and it is assumed 
that this is the case throughout most, 
if not all, of the state. But this should 
not be. When the trial courts meet in 
administrative session to decide the 
division of the judicial workload or the 
employment of personnel or to make 
recommendations to the board of county 
commissioners concerning such things 


If the public is not 
able to observe the 
process in which 
these decisions are 
made, then the 
decisions are, in 
effect, being made 
behind closed doors 


as the funding or need for courtroom 
space, staffing, or security needs, the 
hiring of law clerks, legal assistants or 
program administrators, or whether to 
have live court reporters or tape- 
recording machines, the trial court is 
clearly administering the public’s busi- 
ness and is within the scope of the 
entire decision-making process, the 
spirit of which was so clearly explained 
in the Times Publishing Company case. 

In many cases the court’s recommen- 
dations to the legislature or the local 
board of county commissioners on these 
topics, and others, are accepted at face 
value. If the public is not able to observe 
the process in which these decisions are 
made, then the decisions are, in effect, 
being made behind closed doors and, 
therefore, not subject to the gaze of 
public scrutiny at each and every step. 
The public should be able to observe 
how the decisions are arrived at in 
order to better understand why the 
decisions are being made the way they 
are, and the thinking that goes into the 
administration of the courts. 

The courts should be open even when 
the judiciary does not have final say 
over the legislative branch on its recom- 
mendations. All that should matter is 
that they have some decision-making 
capability. As it relates to the executive 
branch, this principle was clearly estab- 
lished by the Florida Supreme Court 
in Wood v. Marston, 442 So.2d 934 (Fla. 
1983), when that court said no matter 
how remote the (screening) committee, 
it is the function that counts, and if the 
committee has any decision-making ca- 
pability at all (no matter how small) 
then it should be open to the public. 
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In Wood v. Marston a faculty commit- 
tee at the University of Florida was to 
screen applicants for the position of 
dean of the law school. The faculty 
committee set up a subcommittee who 
screened the applications and passed 
the more-qualified candidates on to the 
full faculty committee, whereupon the 
full faculty committee would select a 
group of candidates to be passed on to 
the president of the university, who 
would choose a dean. Since the subcom- 
mittee had the authority to rate some 
candidates as less qualified than oth- 
ers, and not pass their names along to 
the full faculty committee, the court 
said it had decision-making capability 
(i.e., who would not get selected) and, 
therefore, the meetings should be open 
to the public. The judiciary should 
recognize this principle and apply it to 
all actions of the judicial branch whether 
the recommendations, etc., originate 
with the judiciary, are in response to a 
request from the legislature or the local 
board of county commissioners for such 
things as budget, space or personnel 
projections, or are recommendations as 
to who to hire (or fire) in terms of 
judicial assistants, law clerks, general 
masters or hearing officers, program 
administrators, special public defend- 
ers, etc. (This view should be compared 
to a committee that only has a fact- 
finding function, and no decision- 
making capability, as in Cape Publica- 
tions v. City of Palm Bay, 473 So.2d 222 
(Fla. 5th DCA 1985).) 

Further, what purpose is served by 
excluding the public (and, therefore, the 
bar and the press) from administrative 
meetings when decisions are made about 
such things as promulgating local ad- 
ministrative rules, implementing the 
injunction for protection procedures 
called for in the growing area of victims’ 
rights, setting up and coordinating the 
witness assistance program mandated 
by F.S. §49.35, requesting the assign- 
ment of a retired judge to assist with 
“too big a caseload,” or determining in 
which geographical location(s) of the 
county or district that the court will sit, 
or a judge will be assigned? Should not 
the public be allowed to hear a judge 
volunteer for an unpopular assignment, 
or fuss like a child when trying to avoid 
an assignment that is not to a particu- 
lar judge’s liking? 

Since no judge or justice is perma- 
nent, and all they are doing is 
administering the public’s business 
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while holding the office, no useful pur- 
pose is served by administering the 
courts behind closed doors. Rather, it 
would serve a useful purpose for the 
public, the bar, and the press to know 
the discussion that went into these 
decisions so that future judges would 
better understand the rationale behind 
the rules, policy, and procedural frame- 
work. Just as there are recorded 
committee notes to our Florida Statutes 


and rules of court, it would certainly 
be helpful to have available the oppor- 
tunity to provide likewise for all judicial 
administrative rules and procedures. 
Additionally, the public would be 
provided with some insight into the 
judiciary’s capabilities. This informa- 
tion would prove helpful in evaluating 
a judge’s suitability to hold the judicial 
office at election time. Presently, such 


information is in short supply. 
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Conclusion 

It is time the Florida Supreme Court 
acknowledges that the nature, spirit, 
and intent of the public’s inalienable 
right to have the administration of its 
business conducted in the open is para- 
mount to any parochial right that has 
been allowed heretofore to exist in the 
judicial branch, recognizes its responsi- 
bility to the people of this state, and 
promulgates the appropriate judicial 
administrative rules so as to open to the 
public all meetings of our various courts 
when administrative matters are being 
considered. The Florida Supreme Court 
needs no formal petition placed before 
it to cause it to take action and promul- 
gate the appropriate rules of court to 
allow the public the opportunity to 
observe the court’s business. The Flor- 
ida Supreme Court can do it on its own, 
just like it did in 1973 when it issued 
an opinion, without being asked, so as 
to clarify the question of who has the 
right to promulgate rules of practice 
and procedure. See In re: Clarification 
of Florida Rules of Practice and Proce- 
dure, 281 So. 2d 204 (Fla. 1973). 

The reasons are clear; the precedents 
abound. The right of the people is 
inalienable and the opportunity is here. 
The question is: “Will the Florida Su- 
preme Court keep the administration 
of the courts of this state in the dark, 
or will it let the ‘sunshine’ in?” This 
author is calling upon them to do so. 


Ralph E. Eriksson practices law in 
Seminole County. He received his 
B.S.B.A. in economics from the Uni- 
versity of Florida in 1969 and his 
J.D. from the Florida State Univer- 
sity College of Law in 1972. 

This column is submitted on behalf 
of the Media and Communications 
Law Committee, George D. Gabel, 


Jr., chairman. 


THE FLORIDA BAR JOURNAL/JULY/AUGUST 1991 81 


| | = 
~ 
AUTHOR: 
j 


YOUNG LAWYERS REPORT 


Florida Appellate Logistics 


ou commence a final (ple- 

nary) or nonfinal appeal 

by filing the original and a 

copy of the notice of appeal 
and the filing fee! in the court from 
which the appeal is taken (the “lower 
tribunal”).2 If you are appealing from a 
ruling by the circuit court, you file the 
notice in the circuit court, not the 
district court of appeal. Filing in the 
wrong place can be fatal. 

Rule 9.040(b) of the Florida Rules of 
Appellate Procedure* provides “if a pro- 
ceeding is commenced in an inappropri- 
ate court, that court shall transfer the 
cause to an appropriate court.”4 How- 
ever, this rule applies only to the narrow 
situation described in the committee 
comment, basically involving confusion 
between appeals and certiorari peti- 
tions. 

The Florida Supreme Court has held 
that filing a notice of appeal in the 
appellate court instead of the “lower 
tribunal” is fatal to jurisdiction. In 
recent years the Supreme Court has 
receded from this decision in cases 
involving confusion between certiorari 
petitions (which are filed in the appel- 
late court®) and nonfinal appeals. 

In 1989 the court held that a district 
court cannot dismiss as untimely a 
timely notice of appeal filed with the 
circuit court clerk, which should have 
been filed with the district court as a 
petition for a writ of certiorari.’ That 
is, the notice/petition doesn’t have to 
reach the district court within the 30- 
day period if filed in the circuit court 
in that period. 

The following year the court held 
that a party’s filing a certiorari petition 
in the district court when it should 
have filed a nonfinal appeal in the 
circuit court vests the district court 
with jurisdiction.® Presently the appel- 
lant must remain concerned if he files 


Because the notice 
of appeal is 
Jurisdictional, 
mistakes in timing 
or other aspects of 
filing the notice can 
be fatal 


by Raymond T. Elligett, Jr., 
and Charles P. Schropp 


a final appeal in the wrong place,? and 
perhaps if he correctly designates a 
nonfinal notice or certiorari petition, 
but files it in the wrong tribunal. 

Filing the notice of appeal at a clerk’s 
branch office within 30 days of the order 
appealed is timely, even though it is 
not transmitted to (and recorded by) the 
clerk’s county seat office until after the 
30-day period.!° 


Who to Name in the 
Notice of Appeal 
The Florida rules define all parties 
who are not identified as appellants as 
appellees.!! This may avoid some of the 
ramifications of strict federal rulings 
where parties not adequately named 
are not appellants or appellees.!2 
Even in Florida, an appellant appeal- 
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ing against multiple parties needs to 
identify them in the notice, at least if 
multiple judgments are involved. An 
amended notice naming additional ap- 
pellees, filed after time expires, is 
ineffective.13 Appellants generally need 
to be wary of parties exiting a case at 
different times in multiple party cases. 

A defendant must appeal a judgment 
which adversely affects his rights 
against exonerated codefendants even 
though he (the appealing defendant) 
remains in the case.!* A defendant/third- 
party plaintiff who has appealed the 
judgment for the plaintiff must file a 
new notice of appeal for the separate 
judgment in favor of a third-party de- 
fendant.}5 

When a plaintiffs federal action has 
been dismissed and he appeals, a defen- 
dant/third-party plaintiff must file a 
notice of appeal as to his third-party 
claim as provided in Fed. R. App. P. 
4(a)(3). The Florida rules do not have 
such a specific procedure and in light 
of Rule 9.020’s definition of appellee as 
every party in the lower court proceed- 
ing who is not the appellant, it may not 
be necessary.!® However, the rule with 
notices of appeal is, if in doubt, file one. 


How Many Notices to File 

Rule 9.110(h) provides multiple final 
orders may be reviewed by a single 
notice, if the notice is timely filed as to 
each order. Consequently, if there has 
been a final judgment which is ap- 
pealed, and then another final order is 
entered, the new final order requires a 
new appeal notice.!7 

Other parties seeking affirmative re- 
lief in the appeal should file cross- 
appeals pursuant to Rule 9.110(h). But 
if the party is seeking review of a 
separate judgment (say, for attorneys’ 
fees), it requires a separate notice of 
appeal and not just a cross-appeal.!8 


When to File 

Filing (not service) is crucial. The 
appellant must file the notice within 
30 days of “rendition” of the challenged 
order. The 30-day filing period is juris- 
dictional, and failure to timely file (not 
just serve) is fatal. 

The appellant must physically file 
the notice within 30 days. Mailing is 
not sufficient. And there is no addi- 
tional time for mailing if the order was 
mailed to the appellant.!9 

The appellant’s failure to receive a 
copy of the order does not extend the 
appeal time, but is grounds for a Flor- 
ida Rule of Civil Procedure 1.540(b) 
motion to set aside the order and re- 
quest entry of a new order that may be 
appealed.?° 


What Rendition Means 

All attorneys know that 30 days is 
an important appellate time limit. But 
when the 30 days is expressed in terms 
of “rendition,” the reaction may be that 
in one of Bill Cosby’s early comedy 
routines: “Right, what’s rendition?” 

Rendition is the act which triggers 
the running of the 30-day time period. 
Rule 9.020(g) defines rendition as the 
filing of a signed, written order with the 


Copies of articles 
from this publication 
are now available | 


from UMI Article 
Clearinghouse. 


The UMI Article Clearinghouse offers articles from 
more than 11,000 copyright-cleared periodicals in 
a wide range of subjects. You can place your or- 
ders electronically, as well as by phone, mail, and 
telefacsimile. For more information, please com- 
plete and mail this coupon to UMI Article Ciear- 
inghouse, 300 North Zeeb Road, Box 11, Ann Ar- 
bor, MI 48106 USA. Or call toll-free for an 
immediate response: 800-521-0600. From Alaska 
and Michigan call collect 313-761-4700. From 
Canada, call toll-free 800-343-5299. 


YES! I'd like to know more about UMI Article 
Clearinghouse. 


Title. 


itution 


Company/| 


f 


City/State/Zip. 
Telephone ( ) 


A Bell & Howell Company 
300 North Zeeb Road, Ann Arbor, MI 48106 USA 


clerk. If a timely and authorized postor- 
der motion is filed, rendition is 
suspended until disposition of the mo- 
tion. The filing of the order deciding the 
motion then “renders” the judgment 
and commences the 30-day period. 

An untimely or unauthorized motion 
does not suspend rendition. Thus, if a 
motion for rehearing is served untimely, 
the time for appeal will run from the 
date the judgment was filed, rather 
than from the entry of the order on the 
motion.?! 

Motions for new trial and for a judg- 
ment in accordance with a motion for 
directed verdict (formerly a motion for 
judgment NOV) are the most common 
authorized motions under Rule 9.020(g). 
Florida Rule of Civil Procedure 1.530(b) 
requires they be served within a 10-day 
period. In nonjury trials the 10 days 
run from the date of filing of the order.22 
Beware that in jury trials it runs from 
the return of the verdict, even though 
judgment may not be entered until 
later. 

The trial court may not enlarge the 
time for such posttrial matters.25 The 
10 days for rehearing begin to run upon 
filing even if the final judgment is 
mailed. A party does not get any addi- 
tional “mailing” time in which to serve 
his motion.?4 

A frequent fatal mistake is filing an 
unauthorized motion. Because it is not 
authorized, such a motion does not toll 
rendition. The time for taking an ap- 
peal is not tolled and runs in 30 days. 
For example, rehearing motions ad- 
dressed to nonfinal orders don’t toll the 
appeal time.?5 

Florida Rule of Civil Procedure 1.540 
motions don’t toll appeal times, and 
rehearings on such motions don’t toll 
the time for appealing orders on such 
motions.26 Prevailing on an unauthor- 
ized rehearing can be fatal to the appeal 
rights the party would have had. 

In Irwin v. Walker, 468 So.2d 241 
(Fla. 2d DCA 1984), a party filed a 
1.540 motion which the trial court 
denied. The party then filed a motion 
for rehearing which the trial court 
granted. The other party successfully 
sought mandamus. The appellate court 
ruled the trial court had no jurisdiction 
to entertain the rehearing. Of course, 
by then the time in which the moving 
party could have sought review of the 
original denial of its 1.540 motion had 
run. 

An order granting a new trial is not 
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a final order, so a motion for rehearing 
does not toll rendition for the purposes 
of filing an appeal.?? A timely Florida 
Rule of Civil Procedure 1.530(g) motion 
to amend the judgment tolls rendi- 
tion.28 

When the trial court has directed a 
verdict, the 10 days for rehearing run 
from the entry of the judgment and not 
from the day of the oral ruling (namely, 
it is not treated as a jury verdict).?9 

Florida Rule of Civil Procedure 
1.530(b) provides motions may be 
amended, but a second rehearing mo- 
tion after denial of the first does not 
toll rendition.2° The trial court loses 
jurisdiction after denying a rehearing 
motion and may not entertain a second 
motion.3! 

Language in a final order stating the 
trial court reserves jurisdiction to award 
costs®? or attorneys’ fees®* does not toll 
the time for filing the notice of appeal. 

A final twist in rendition arises when 
there are multiple parties. A timely 
posttrial motion by one defendant tolls 
the time for a codefendant to file a 
notice of appeal from the same judg- 
ment.34 However, if one defendant 
obtains a favorable judgment, the code- 
fendants’ posttrial motions addressed 
to their adverse judgments do not toll 
appeal time for the plaintiff to appeal 
the successful defendant’s judgment (or, 
presumably for the codefendants to ap- 
peal if they had cross-claims).*5 


Other Timing Concerns 

The interaction of notices of appeal 
and rehearing motions becomes even 
more complicated when parties fail to 
follow the normal filing pattern (order, 
motion if authorized, notice of appeal). 
The law is currently unclear as to 
whether a rehearing motion filed before 
the final order to which it is directed 
tolls rendition.*6 

In Williams v. State, 324 So.2d 74 
(Fla. 1975),3” the Florida Supreme Court 
held a premature notice of appeal sat 
in limbo until the judgment was ren- 
dered. Earlier, in State v. Pearson, 156 
So.2d 4 (Fla. 1963), the court held one 
party filing a notice of appeal did not 
prevent another party from filing an 
effective (if timely) rehearing motion. 

Pearson also states that the efficacy 
of a notice of appeal in such circum- 
stances is destroyed by the rehearing 
motion.38 The Williams limbo rule may 
have changed this “destruction” part of 
Pearson.39 Because there was no ex- 
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plicit discussion of this point in 
Williams, the safe procedure in such 
circumstances (rehearing motion after 
notice of appeal) is to file another notice 
of appeal after the rehearing motion is 
decided. 

There is also confusion on what hap- 
pens if an appellant files a notice of 
appeal while his posttrial or rehearing 
motions are pending. Pearson suggests 
he abandons those motions.‘ Other 
cases suggest a contrary result.4! The 
safest approach is, of course, to pay 
attention to the rules to begin with. 


Conculsion 

Beyond the scope of this article are 
questions about whether certain types 
of orders can be reviewed as final 
appeals, nonfinal appeals, or pursuant 
to certiorari or other writs.*? This arti- 
cle addressed only Florida state 
appellate procedures. The federal rules 
differ in several important respects. 

Because the notice of appeal is juris- 
dictional, mistakes in timing or other 
aspects of filing the notice can be fatal. 
Trial attorneys should involve their 
appellate counsel before the notice is 
filed. Appellate counsel are normally 
willing to participate in filing posttrial 
motions, if authorized, and can help 
track the rendition of the order the 
client wishes to appeal.O 

1The current filing fee to a DCA or 
Supreme Court is $250. Fia. Star. §35.22(3) 
(1989). Consult Fra. Star. §28.241(3), for 
additional filing fees to circuit court or call 
the clerk to check on the amount, which may 
include a deposit for preparing the record. 

2To appeal a final Fia. Star. Ch. 120 
administrative action, the appellant files the 
original notice of appeal with the clerk of the 
agency, but the second copy of the notice and 
the filing fee are filed with the DCA (or 
Supreme Court where provided by law). Fa. 
R. App. P. Rule 9.110(c); Fa. Star. §120.68. 

3 Unless otherwise indicated, all rule ref- 
erences are to the Florida Rules of Appellate 
Procedure. 

4 See also Fia. Stat. §59.45 (1989). 

5 See Lampkin-ASAM v. District Court of 
Appeal, 364 So.2d 469 (Fla. 1978). 

6 Fra. R. App. P. Rule 9.100. 

7 Johnson v. Citizens State Bank, 537 
So.2d 96 (Fla. 1989) (recedes from Lampkin 
to extent of conflict). 

8 Skinner v. Skinner, 561 So.2d 260 (Fla. 
1990) (also receding from Lampkin). 
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Howard v. McAuley, 436 So.2d 392 (Fla. 2d 
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37 See also City of Tampa v. Fein, 438 
So.2d 442 (Fla. 1st D.C.A. 1983); but see 
Johnson v. First City Bank, 491 So.2d 1217 
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So.2d __, 16 F.L.W. D522 (Fla. 3d D.C.A. 
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Do You Mean I Can’t Appeal Now?, 64 Fia. 
B.J. 44 (1990). 
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His practice encompasses all areas 
of litigation, with emphasis on appel- 
late practice and insurance coverage 
matters. He received his B.A. from 
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In Our Defense: The Bill of 
Rights in Action 


by Ellen Alderman and 
Caroline Kennedy 
Reviewed by Margaret T. Stopp 


As an attorney whose major in college 
was history and who is now in an 
academic teaching position, I was inter- 
ested in reading In Our Defense. 
Publicity for the book emphasized the 
family connection of co-author Caroline 
Kennedy and applauded her attempts 
to make it clear that Ms. Alderman and 
she collaborated equally on the project. 
Articles in national magazines and news- 
papers emphasized that the authors 
sought to personalize the Bill of Rights, 
to give each of us the sense of our rich 
judicial history. The book covers cases 
which illustrate not only the historical 
and legal significance of the Bill of 
Rights, but the impact these 10 amend- 
ments have had on people’s lives, both 
as individuals and as members of soci- 
ety. 

Copies of the book were not readily 
available in local bookstores, but with 
a little persistence, I was able to locate 
a copy. I dove into the first chapter 
enthusiastically, intent on finishing all 
430 pages in the first sitting. Not long 
into the book, however, it became clear 
to me that the work is flawed in a 
number of areas. 

The first case the authors use to 
illustrate the importance of freedom of 
speech is Missouri Knights of the Ku 
Klux Klan v. Kansas City. The issue 
revolved around the use of a public 
access cable station in Kansas City by 
the KKK as a forum for loca! Klan 
views. The subject sounds intriguing, 
unfortunately, the presentation falls 
flat, so flat that I started skipping 
chapters looking for something more 
exciting. 

The chapter which caught my atten- 
tion was related to the fourth 
amendment provision regarding search 
and seizure, based on a case dealing 
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with accusations of sedition against 
activists in Pike County, Kentucky, in 
the 1960’s. But after finishing the chap- 
ter, I still felt that something significant 
was missing in the presentation of the 
material. The case had all the elements 
of a thriller—civil rights activists in 
rural America, a romantic connection 
with a celebrated Washington colum- 
nist, a wealthy lawyer who was 
politically well-connected, and an inves- 
tigation by a U.S. Senate committee. 
But as the story unfolded, the charac- 
ters remained one dimensional, trapped 
in a tedious narrative. 

Some of the cases used to illustrate 
the application of the Bill of Rights do 
generate some interest, but only be- 
cause the topics involve detailed sexual 
abuse and in another, cold-blooded mur- 
der, not because of the writers’ skill in 
presentation. It seems to me that a 
reader could finish the book and con- 
clude that the Bill of Rights should be 
abolished because it only protects crimi- 
nals, while others might react by 
wondering if there might not be better 
cases to illustrate the fundamental im- 
portance of the Bill of Rights. 

It does not appear that this book is 
aimed at attorneys because the authors 
are forever defining very basic legal 
terms and concepts, which, from a 
lawyer’s perspective, gets in the way of 
effective communication. Nor is this a 
scholarly work, as evidenced by the 
endnote format. No footnotes are used 
in the text. In the back of the book is a 
section called “Endnotes” which lists 
pages where material should have been 
footnoted. Next to the page number is 
the source of the quote that is some- 
where on the referenced page or an 
elaboration on information on that page, 
such as relevant legal citations. 

That leaves the intended readership 
as the general public, the mainstay of 
American democracy and a group who 
should have a very real interest in the 
Constitution. Given the poor selection 
of cases and the tedious writing style 
of the authors, that audience might find 


THE FLORIDA BAR JOURNAL/JULY/AUGUST 1991 


the book just plain boring and be just 
as happy to leave the Bill of Rights to 
lawyers, judges, and academics. Con- 
sidering the laudable intent of the 
authors, this is unfortunate. 

In Our Defense: The Bill of Rights in 
Action is available in bookstores, pub- 
lished by William Morrow and 
Company, Inc., 430 pages which in- 
cludes appendix, endnotes, and index; 
$22.95. 


Margaret T. Stopp is an assistant pro- 
fessor in the political science department 
at the University of West Florida. She 
was a sole practitioner in North Caro- 
lina and an assistant county attorney 
in Escambia County. 


Representing Older Persons 

The National Senior Citizens Law 
Center has published an update to its 
1985 booklet Representing Older Per- 
sons: An Advocate’s Manual. The man- 
ual is designed as a quick reference for 
experienced lawyers and a concise and 
understandable guide for the less- 
experienced in the area of elder law. 
The 142-page manual covers age dis- 
crimination in employment, guardian- 
ship and alternatives, home care, Medi- 
caid and Medicare, nursing facilities, 
the Older Americans Act, private pen- 
sions and health insurance benefits, 
and Social Security and SSI. 

The contents are similar to the 1985 
edition, except that the focus of the 
guardianship chapter has shifted to- 
ward alternatives to guardianship, and 
the staff of the Senior Citizens Law 
Center has added a chapter on the 
Older Americans Act. 

The manual is available from the 
National Senior Citizens Law Center, 
815 “H” Street, Northwest, Suite 700, 
Washington, D.C., 20006 at a cost of 
$80 for private attorneys, $45 for non- 
profit organizations. The publisher of- 
fers a discount to those ordering 10 or 
more copies. 
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Don’t Monkey With Contempt 


n 1925, John T. Scopes, a high 

school teacher in Dayton, Tennes- 

see, was prosecuted there for teach- 

ing Darwin’s theory of evolution 
in violation of state law. That law made 
it a crime to teach that man evolved 
from a lower form of animal, in contra- 
vention of Biblical teachings. The 
universal name of the case became the 
Scopes Monkey Trial. Scopes was con- 
victed and fined $100. In 1927, the 
Tennessee Supreme Court upheld the 
law but reversed the conviction on the 
procedural grounds that the fine was 
imposed by the court rather than the 
jury. However, the law was not actually 
repealed until 1967. But that’s only a 
short statement of the case. 

The subject matter, atmosphere, and 
the players caught the public’s imagina- 
tion, and the case took on cosmic pro- 
portions. It involved interpretation of 
both the Bible and scientific theory. The 
prosecution was assisted by William 
Jennings Bryan, three-time unsuccess- 
ful Democratic candidate for U.S. presi- 
dent. The defense was led by Clarence 
Darrow, noted criminal lawyer of his 
day. As mentioned, Bryan won the case. 
But he died there in Dayton, while 
resting after the trial. (As a youngster, 
I remember seeing a movie about that 
trial, “Inherit the Wind,” with movie 
giants Frederick March as Bryan and 
Spencer Tracy as Darrow. Wow, 
they don’t make classics like that, any- 
more!) 

The law which Scopes broke made it 
unlawful “to teach in the public schools 
of the state any theory that denies the 
story of the Divine Creation of man as 
taught in the Bible, and to teach in- 
stead that man descended from a lower 
order of animals.” 

During the trial, Darrow was cited 
for contempt by Judge John T. Raulston 
for this exchange: 


Mr. Darrow—What we are interested 


by Bob McClure 


in, counsel well knows what the judg- 
ment and verdict in this case will be. 
We have a right to present our case to 
another court and that is all we are 
after. And they have no right whatever 
to cross-examine any witness when we 
are offering simply to show what we 
expect to prove. 


The Court—Colonel, what is the pur- 
pose of cross-examination? 


Mr. Darrow—The purpose of cross- 
examination is to be used on the trial. 


The Court—Well, isn’t it an effort to 
ascertain the truth? 


Mr. Darrow—No, it is an effort to 
show prejudice. Nothing else. 


(Laughter) 


Has there been any effort to ascertain 
the truth in this case? Why not bring 
in the jury and let us prove it? 


The Court—Courts are a mockery 


Mr. Darrow—They are often that, 
your honor. 


The Court—When they permit cross- 
examination for the purpose of creating 
prejudice. 


Mr. Darrow—I submit, your honor, 
there is no sort of question that they 
are not entitled to cross-examine, but 
all this evidence is to show what we 
expect to prove and nothing else, and 
can be nothing else. 


The Court—I will say this: If the 
defense wants to put their proof in the 
record, in the form of affidavits, of 
course they can do that. If they put the 
witness on the stand and the state 
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desires to cross-examine them, I shall 
expect them to do so. 


Mr. Darrow—We except to it and 
take an exception. 


The Court—Yes, sir; always expect 
this court to rule correctly. 


Mr. Darrow—No, sir, we do not. 
(Laughter) 


The Court—I suppose you anticipated 
it? 


Mr. Darrow—Otherwise we should 
not be taking our exceptions here, your 
honor. We expect to protect our rights 
in some other court. Now, that is plain 
enough, isn’t it? 


Then, we will make statements 
of what we expect to prove. Can we 
have the rest of the day to draft 
them? 


The Court—I would not say. . . 


Mr. Darrow—If your honor takes a 
half day to write an opinion. . . 


The Court—I have not taken. . . 


Mr. Darrow—We want to make state- 
ments here of what we expect to prove. 
I do not understand why every request 
of the state and every suggestion of the 
prosecution should meet with an end- 
less waste of time, and a bare sugges- 
tion of anything that is perfectly compe- 
tent on our part should be immediately 
overruled. 


The Court—I hope you do not mean 
to reflect upon the court? 


Mr. Darrow—Well, your honor has 
the right to hope. 
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The Court—I have the right to do 
something else, perhaps. 


Well, as you can see, old Clarence had 
galloped right up to the rim of a gulch, 
too wide to jump and too steep to climb. 
Plucky but not stupid, he later apolo- 
gized to the judge in open court. As 
part of his long apology, he said he 
didn’t realize how his remarks sounded 
until he read the court minutes. The 
judge accepted the apology and said he 
would “forgive and forget” (the former 
more likely than the latter, I guess). 
So Darrow was not sentenced. 

In the foregoing transcript, it is also 
interesting to see the judge characterize 
Darrow’s attempt to “show” prejudice 
as one to “create” it. 

And you can’t help but notice the 
references by Clarence wherein he takes 
public “exception” to certain trial court 
rulings. This abrasive technique was 
formerly required to demonstrate for 
the record that a lawyer did not acqui- 
esce in a ruling by the court and 
preserved his rights to seek reversal 
later. Providentially, Fla. Civil Rule 
1.470 and Fed. Rule 46 are two im- 
provements which abolish this unneces- 
sary and time-wasting confrontation 
between judge and counsel. This trial 
was quite a scenario. 

Author’s Note: Besides those quoted 
in the article, chief sources for this “case 
comment” have been a book by the 
Rhea Co., Tennessee Historical Society, 
The World’s Most Famous Court Trial, 
1978, which contains the Scopes trial 
transcript; and the World Book Encyclo- 
pedia. J 


Bob McClure is a senior attorney and 
shareholder in the Tallahassee office of 
the Tampa-based law firm of Carlton, 
Fields, Ward, Emmanuel, Smith and 
Cutler, P.A. 


Contributions to Lawyer at Large 
are welcomed. Send them to Edi- 
tor, The Florida Bar Journal, 650 
Apalachee Parkway, Tallahassee, 
Florida 32399-2300. 


Using Demonstrative Evidence 
at Trial: How To Do It 


by E. Farnsworth Bilgewater 


he use of demonstrative evi- 

dence has gained widespread 

attention among members of 

the trial bar in recent years, 
and for good reason. Well-regarded sta- 
tistical studies show that using 
demonstrative aids at trial dramati- 
cally increases the gross incomes of 
those persons who make demonstrative 
aids for a living. In addition, using such 
aids provides trial attorneys with al- 
most limitless opportunities to look 
inept and cause mistrials in new and 
innovative ways. This article will help 
you recognize the potential for the use 
and abuse of demonstrative evidence 
in your own practice. 

Why employ demonstrative aids at 
trial? If you want to win at trial, the 
trier of fact must first understand your 
case. Large, clear charts, blowups and 
diagrams can help accomplish this, es- 
pecially when one considers that jurors 
today often operate at a level of intelli- 
gence commonly found in small kitchen 
appliances. A national survey designed 
to measure the degree of juror compre- 
hension of trials was recently conducted 
by interviewing over twelve hundred 
jurors immediately after their verdicts. 
When asked to describe the main issue 
in their trial, the great majority of 
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jurors responded that the trial was 
about “a bunch of people in suits, 
arguing about something.” Clearly, trial 
lawyers need to do more to help juries 
properly fulfill their solemn obligations. 

Using demonstrative aids can help. 
Scientists who study how and why 
people learn tell us that we take in 85 
percent of our information through our 
eyes, 10 percent through our ears, and 
the remaining five percent through our 
other senses of touch, taste, and smell. 
Practice pointer: For greatest effective- 
ness, always have the jury look at your 
bar graph chart; this is far better than 
having the jurors, for example, taste it. 

Care must be exercised in the han- 
dling of large or bulky exhibits. In a 
recent case in the Circuit Court of 
Hoople County, my friend Bert Biggles- 
wade ran into difficulty with an easel 
overloaded with blowups he was using: 

Q (By Mr. Biggleswade): Dr. Mur- 
dock, showing you the chart of the 
skeletal system that has been marked 
as exhibit 47, can you please explain to 
the members of the jury exactly where 
the plaintiffs leg was broken? 

A: Yes, just below the patella. ... 

The Courtroom Clerk (interposing): 
Look out! 

Mr. Biggleswade: Urk! 
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The Court: Bailiff, please dig Mr. 
Biggleswade out from under those 
things. Ladies and gentlemen of the 
jury, counsel has just shown you what 
is meant by “the weight of the evi- 
dence.” 

The Jury: (laughter) 

Fortunately, the only thing Bert in- 
jured was his pride. He won a decent 
judgment for his client, but to this day 
says it was because the jury felt sorry 
for him. 

A more serious problem can occur 
when the exhibit may offend the sensi- 
bilities of the court or the jury. Care 
must be taken to assure that the de- 
monstrative aid, although striking in 
its impact, does not cross this line. An 
excerpt from a trial where counsel did 
not heed this advice: 


@ (By Mr. Harrison): Now, Mr. 
McBIliff, after the train hit your pickup 
truck, fully loaded with your chickens, 
what did you see? 

A: It was awful. There was chicken 
parts everywhere. It’s kinda hard to 
describe how bad it was. 

Q: Would this bucket of warm chicken 
gizzards assist you in describing the 
scene of the accident to the jury? 

A Juror: Oh, ick! 

The Court: Counsel, come to the 
bench. (At sidebar) Now, Mr. Harrison, 
speaking of dead meat... . 

Perhaps the riskiest event in a trial 
is conducting an in-court demonstration 
with a replica of some machine or 
device. This combines all the problems 
found in normal demonstrative aids 
with the sheer unpredictability of to- 


STeve RUSHING- 


“Is the defendant ready for sentencing?” 


“My client claims you treat her like a dog.” 
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day’s modern technology. This sort of 
activity is not for the faint of heari. 
When things go well, they go well. 
When they don’t, it can be like the time 
Monty Flapdoodle was defending an 
industrial accident case: 

Q@ (By Mr. Flapdoodle): Dr. Quimby, 
how safe is the Demento Corporation 
high-voltage laser drill? 

A: It is quite safe. Although very, 
very powerful, it has a system of inter- 
locking safety switches that makes it 
virtually foolproof. It can, therefore, be 
used in industrial settings for cutting 
steel plate and other dense metals 
without any realistic fear of injury to 
the worker. 

Q: Showing you now what has been 
marked as defendant’s number one for 
identification, can you tell us what it is 
please? 

A: Yes, that is a one-half size working 
replica of the high voltage laser drill. 

Q: Would referring to it in the court- 
room assist you with your testimony 
concerning the safety of the laser drill? 

A: Yes, it would. In fact, I plan to 
show the jury all of the safety features 
of the full-size version on this replica. 

Q@: How does the drill operate? 

A: Turn on the power switch, and 
taking care not to push the safety 
system override, hit the button marked 
“automatic.” 

Q: Like this? 

A: No, not like that! 

(A pause in the proceedings) 

Mr. MacDuffy: May we approach, 
your honor? (At sidebar) I think the 
record should reflect that the laser drill 
has just vaporized juror number five. 

The Court: I think that’s a fair char- 
acterization, and the record will so 
reflect. Yes, Mr. Flapdoodle? 

Mr. Flapdoodle: At this time, the 
defendant moves for a mistrial on the 
grounds that jury will be unable to 
reach a fair and unbiased verdict due 
to the unintentional and totally non- 
negligent misdirection of energy toward 
the jury box. 

The Court: Motion denied. 

So consider using a demonstrative 
aid or two in your next trial. It may 
work out just fine and help your case, 
but even if everything goes wrong and 
you embarrass yourself, all is not lost. 
Just remember that you will be provid- 
ing immense pleasure to the rest of us, 
who will happily recount your misad- 
ventures for years to come whenever 
anyone mentions your name. (J 
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DUI, Dram Shop, malpractice, wrongful death, 
personal injury, workers’ compensation, fam- 
ily law, nicotine, & product liability. 


Peter M. Macaluso, M.D., P.A. 
1541 Medical Drive, Suite 200 
Tallahassee, Florida 32308 
FL-(904) 878-0304 

1-800-433-5854 


Jordan and Associates 
ive Center Drive + Suite 125+ St. Petersburg. Florida 33 
800) 226-9675 (81 576-5180 Fax (813) 579-964 


Our licensed, certified rehabilitation counselors are experienced in managing 
and testifying in Workers' Compensation, Personal Injury and Divorce cases. 
Our services include Vocational Testing, Labor Market Survey, Expert Testi- 
mony, Medical Management, Vocational Assessment/Counseling, Job Analy- 
sis, Ergonomic Development, Job Placement, Bilingual Services, and Out 
Placement, tailored to YOUR client's needs. 


For more information or for a full service brochure call 800-CAN-WORK. 


Credible. 


Medical Experts 


Florida physicians have more credibility with Florida juries. We 
have more than 900 Florida physicians who will review your 
malpractice case and, if it has merit, testify for you. Plaintiff or 
defense. 


Physicians for Quality 


1-800-284-3627 


HEALTH CARE AUDITORS, INC. 


MEDICAL & DENTAL MALPRACTICE EXPERTS 


* GRATIS MEDICAL TEAM PREVIEW OF YOUR CASE 
* GRATIS consultation by clinical rep INYOUR OFFICE 
* GRATIS court room assistance by our clinical reps 


11th HOUR NOTARIZED AFFIDAVITS: SUPER RUSH 
Signed written opinions from $295 


* We are NOT simply a referral service. We work 
closely with you to BUILD YOUR CASE 
* All medical experts are actively practicing - 
BOARD CERTIFIED - NO RETIRED EXPERTS 
* If your case has no merit we will document such 
for your firm GRATIS! 
* Financial plans tailored to your exact needs 


HCAI MEDICAL LITIGATION SUPPORT TEAM 
P.O. Box 22007 St. Petersburg, Florida 33742 
813-579-8054 
For Stat Service: FAX (813) 573-1333 
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Professional == 
Investigations 
SPECIAL PACKAGES AVAILABLE NOW: 
Includes All Travel and Expenses : 
Limited Financial Check ........-.------ $129 
_ check plus motor vehicle and boat ; 
4-800-486-2202 
CLAIMS VERIFICAT. ON 

Offices throughout Florida, Georgia and Alabama 


LAWYER SERVICES PAGES 


Expert Witness 
Electrical Power - Electronics - Computers| 
Robert J. Abend, P.E. Areas of Expertise: 

¢ BSEE (Summa Cum Laude) ° Electrical Accidents 
¢ MSEM ¢ Electrical Power 
¢ Three U.S. Patents National Systems 
° 25 Years Experience Forensic ° Electronic Equipment 
¢ FCC General Radio ¢ Radar Equipment 
Telephone License Semiconductors 
Member National Computer Hardware & 
Forensic Center Software 
Telephone & FAX 1265 Palmdale Circle 
(407)952-2216 Palm Bay, FL 32901 


NO CHARGE FOR INITIAL CONSULTATIONS 


EXPERT WITNESSES 


ASSOC TAT ES 


Automotive, Truck, Bus & Agricultural Equipment 


@ Florida Engineers Available 


® Member of Defense Research Institute 


ENGINEERING ANALYSIS ASSOCIATES, INC. 
30600 Telegraph Road, Suite 2370 


Birmingham, Michigan 48vi0 
(313) 642-3232 


LENDER LIABILITY | 
EXPERT WITNESS 


Described in the National Thrift News 
as the leading consultant to the financial 
industry on problem loans, Thomas A. 
Myers, CPA, can provide expert testi- 
mony on all aspects of commercial lend- 
ing, including lender liability, participa- 
tion issues, fraud, industry standards, ac- 
countant liability and the calculation of 
economic damages. 


During the past year, Mr. Myers has 
trained representatives from every major 
industry group and regulatory agency in 
the country. 

T.A. Myers & Co. has recently authored 
a comprehensive construction lending 
manual on behalf of the American 
Bankers Association and two books on 
problem loans to be published by Dow 
Jones-Irwin. 


T.A. MYERS & CO. 
Certified Public Accountants 
Mellon Financial Center 
1775 Sherman St., Suite 1515 
Denver, Colorado 80203 
303/831-8300 


MISSING HEIRS 


WE FIND HEIRS WORLDWIDE 
AT OUR OWN EXPENSE 


Swift, accurate research and documentation 


FIDUCIARY RESEARCH, INC. 
403 Southeast First Street, Delray Beach, FL 33483-4540 


1-800 872-3429 


Forensic genealogists to the Florida Bar since 1966 


TRY US FIRST! 
FLORIDA LICENSE #GA 8600232 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK — Supply word and/or 
design plus goods or services. 
SEARCH FEES: 
COMBINED SEARCH - $205* 
TRADEMARK OFFICE - $70* 
STATE TRADEMARKS - $75 
COMMON LAW - $65 
EXPANDED COMMON LAW - $115* 
DESIGNS - $95* per class minimum 
COPYRIGHT - $105* 
*plus photo copy cost. 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attorneys only - Applications, 
Section 8 & 15, Assignments, renewals.) 
RESEARCH - (Sec. - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS) 
APPROVED. Our services meet 
standards set for us by a D.C. Court of 
Appeals Committee. 
Over 100 years total staff experience - 
not connected with the Federal 
Government. 

GOVERNMENT LIAISON SERVICES, INC. 
3030 Clarendon Bivd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
Fax: (703) 525-8451 
All major credit cards accepted 
TOLL FREE: 800-642-6564 
Since 1957 
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LAWYER SERVICES PAGES 


BANKRUPTCY 
SOF TWARE 
WINS LAWYER 


APPROVAL * 
Cuts Labor 80% 


* Computer Counsel Seal awarded by 
Law Office Automation Center, inde- 


pendent testers of legal software. 

e Ease ¢ Hotline Readability 

Speed Helpkey Tutorial 

Forms Manual Customizability 


Call (313) 398-9930 
for test report 
and demo disk 
SPECIALTY SOFTWARE 


Box 7026 Huntington Woods, Mi 48070 


ON 
ORIDA BAR EXAM 


THE ONLY BAR REVIEW COURSE TAILORED FOR YOU 
In your own home: 


Comprehensive Audio Cassette Lectures 
Extensive Printed Course Notes 
Bar Exam Grading and Analysis 


CALL TOLL FREE 1-800-521-1916 FOR 
COMPLETE INFORMATION AND A FREE SAMPLE 


Or write to us at our National Bar Review 
headquarters as follows: 


FLORIDA NORD BAR REVIEW COURSE 
5600 W. Maple Rd., Suite C-311 


West Bloomfield, Michigan 48322 
FLORIDA’S MOST EXPERIENCED AND SUCCESSFUL BAR > RE VIEW COURSE 


FUTURE MONETARY DAMAGES 


Wrongful Death & Disability — Structured Settlement Analysis 
Antritrust — Loss of Profits — Real Estate 


J. FREMON JONES, PH.D. 


Columbia Research Associates 
P.O. Box 1702-111 
Gainesville, FL 32606 


1-800-766-3008 


TECHNICAL 

MEDICAL & DENTAL 

EXPERT SERVICES 
Engineering (all areas); Negligence; Accident re- 
construction; Products liability; Biomedical injury 
analysis; Metallurgy & fracture analysis; Athletics 
& sports safety; Criminalistics; Medical, dental 
and podiatry malpractice. Brochure. Medical & 
dental doctors in addition to technical experts on 
staff and available to consult and testify in all 
courts. Full range of laboratory services. 


INTER-CITY TESTING & 
CONSULTING CORPORATION 


(305) 537-1442 
Executive Offices: 

167 Willis Avenue 
Mineola, N.Y. 11501 
(516) 747-8400 
Out of NYS (800) 822-1515 


For additional 
Service 
providers .... 


Consult the 

Lawyer Services Pages 
(yellow pages) 

of your 

Florida Bar 
Journal directory. 


Here to serve you... 


Suppliers to the legal profession whose advertisements appear in this issue of 
the Journal not only help underwrite the costs of this publication but are ready 
to supply lawyers with their practice and personal needs. 


When you need a product or service, consult these companies and individuals 
first. 


ADVERTISERS INDEX 


Hill International, Inc. 5 
Health Care Auditors, Inc. 90 
Inter-City Testing & Consulting Corp. 92 


Robert J. Abend, P.E. 91 
American Bar Association 9 
Angones, Hunter, McClure, Lynch & 


Williams, P.A. 30 International Genealogical Search, Inc. 23 
The Arkhon Corporation 1. ‘J. Fremon Jones, Ph.D. 92 
Attorneys’ Title Insurance Fund, Inc. 46,47 Jurisco 61 
Boren Legal Software 77‘ Klein & Walsh, P.A. 31 
Claims Verification, Inc. 90 Lawyers Cooperative Publishing 32, 33, 71 
Coffey, Aragon, Martin & Peter M. Macaluso, M.D., P.A. 90 

Burlington, P.A. 31 MENA America Bank, N.A. 2nd Cover § 
Corporation Information Services 3rd Cover Midstate Legal Supply Corp. 20, 57, 65 4 
Crane & Co. 5ST. A. Myers & Company 91 : 
Empire Corporate Kit Company 2 National Boating Safety Consultants 78 
Engineering Analysis Associates, Inc. 91 NORD Bar Review Course 92 
Fiduciary Research, Inc. (Missing Heirs) 91 Overseas Services International Corp. 11 
Florida Bar Continuing Education Physicians for Quality 90 

Committee 13, 25 Professional Management Support, Inc. 11 
Florida Corporation Supplies 91 Specialty Software 92 a 
Florida Rehabilitation Consultants 90 UCC Filing & Search Services, Inc. f i. 
Fogel & Associates, Inc. 36 Wagner Hohns Inglis, Inc. 69 | 
Government Liaison Services, Inc. 91 West Publishing Company 4th Cover . 
Guy C. Hill, P.A. 30 


92 THE FLORIDA BAR JOURNAL/JULY/AUGUST 1991 


|| q 
| 


ut, Were Working 


btaining national 
public information need not seem 
like traveling into a black hole. 
Nobody is more qualified than CIS 
to break through the space barriers 
with personalized service that gives 
every request individual attention. 

With 15 years of information 
retrieval experience, CIS has built 
an experienced network to obtain 
fast, accurate data and to transport 
it from one legal community to 
another at the speed of light. Tax 
liens, UCCs, judgments, and suits 
can be obtained from all 50 states, 
as well as corporate documents, 
certificates, and any other vital 
information you may require. 

One toll-free call will allow CIS 
to handle the hurdles and pitfalls 
of numerous phone calls, prepaying 
fees, dictating letters, and the daily 
tracking of work in progress. CIS 
will meet your short closing 
deadlines and unique requests for 
hard-to-find information on a 
national level. And who knows, 
someday we'll be able to retrieve 
information from anywhere in the 
world, and beyond. 

Call CIS today, the specialists in 
public records information. 


1-800-342-8086 


CORPORATION 
INFORMATION 
SERVICES, INC 


Nationwide Information 
Corporate Records 
INSTACORP 
Uniform Commercial Code 
Motor Vehicle Records 
Registered Agent 
Court Information 
Corporate Kits 


502‘Park Avenue East 
Tallahassee, FL 32301 
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from London Little Rock, 
lawyers are turning Westlaw. 


DIALOG NOW ON WESTLAW! trademark information. Assess competing 
WESTLAW® users have a powerful new companies and their products. Identify insiders 
resource to help their clients prosper in today’s and determine the 


business climate. percentage of shares they own... all the business 
 DIALOG® on WESTLAW-the most _ intelligence you need to confidently guide 


complete network of legal support —_ strategic decisions. 


COMPLETE CORPORATE AND LEGAL 
INFORMATION IN ONE SOURCE. 

q 

AS EASY AS USING WESTLAW. Of course, in addition to DIALOG, WESTLAW : 


Now using standard WESTLAW commands, _ still gives you the best legal materials available. 


you can investigate even So in one convenient source, you have more of 


the most complex the legal and factual information you need to 


corporate issues—quickly, advise your client and secure a favorable outcome. 


easily, and in-depth. See how fast and easy it is to get a world of 


Discover sources of revenue. Review annual business information with today’s WESTLAW. 


reports and SEC filings. Check patent and Call now:1-800-WESTLAW 


©1991 West 
Publishing Company 
1-9397-5/4-91 
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